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3053.245–70 [Reserved] 

Subpart 3053.3—Illustrations of 
Forms 

3053.303 Agency forms. 
This section illustrates agency-speci-

fied forms. To access these forms go to: 
http://www.dhs.gov (under ‘‘Business, 
Acquisition Information’’) or https:// 
dhsonline.dhs.gov/portal/jhtml/general/ 
forms.jhtml. 

Form name Form No. 

Cumulative Claim and Reconciliation 
Statement.

DHS Form 700–1. 

Contractor’s Assignment of Refunds, Re-
bates, Credits and Other Amounts.

DHS Form 700–2. 

Contractor’s Release ............................... DHS Form 700–3. 
Employee’s Claim for Wage Restitution .. DHS Form 700–4. 
Contractor Report of Government Prop-

erty.
DHS Form 700–5. 

Report of Inventions and Subcontract ..... DD 882. 

[71 FR 25776, May 2, 2006, as amended at 77 
FR 50637, Aug. 22, 2012] 
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SUBCHAPTER A—GENERAL 

PART 3401—ED ACQUISITION 
REGULATION SYSTEM 

Sec. 
3401.000 Scope of part. 

Subpart 3401.1—Purpose, Authority, 
Issuance 

3401.104 Applicability. 
3401.105 Issuance. 
3401.105–2 Arrangement of regulations. 
3401.105–3 Copies. 

Subpart 3401.3—Agency Acquisition 
Regulations 

3401.301 Policy. 
3401.303 Publication and codification. 
3401.304 Agency control and compliance pro-

cedures. 

Subpart 3401.4—Deviations 

3401.401 Definition. 
3401.403 Individual deviations. 
3401.404 Class deviations. 

Subpart 3401.5—Agency and Public 
Participation 

3401.501 Solicitation of agency and public 
views. 

3401.501–2 Opportunity for public comments. 

Subpart 3401.6—Career Development, 
Contracting Authority, and Responsibilities 

3401.601 General. 
3401.602–3 Ratification of unauthorized com-

mitments. 
3401.670 Nomination and appointment of 

contracting officer’s representatives 
(CORs). 

3401.670–1 General. 
3401.670–2 Appointment. 
3401.670–3 Contract clause. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

3401.000 Scope of part. 
The Federal Acquisition Regulation 

System brings together, in title 48 of 
the Code of Federal Regulations, the 
acquisition regulations applicable to 
all executive agencies of the Federal 
government. This part establishes a 
system of Department of Education 
(Department) acquisition regulations, 

referred to as the EDAR, for the codi-
fication and publication of policies and 
procedures of the Department that im-
plement and supplement the Federal 
Acquisition Regulation (FAR). 

Subpart 3401.1—Purpose, 
Authority, Issuance 

3401.104 Applicability. 

(a) The FAR and the EDAR apply to 
all Department contracts, as defined in 
FAR Part 2, except where expressly ex-
cluded. 

(b) 20 U.S.C. 1018a provides the PBO 
with procurement authority and flexi-
bility associated with sections (a)–(l) of 
the statute. 

(c) For non-appropriated fund con-
tracts, the FAR and EDAR will be fol-
lowed to the maximum extent prac-
ticable, excluding provisions deter-
mined by the contracting officer, with 
the advice of counsel, not to apply to 
contracts funded with non-appro-
priated funds. Adherence to a process 
similar to those required by or best 
practices suggested by the FAR will 
not confer court jurisdiction con-
cerning non-appropriated funds that 
does not otherwise exist. 

3401.105 Issuance. 

3401.105–2 Arrangement of regula-
tions. 

(c)(5) References and citations. The 
regulations in this chapter may be re-
ferred to as the Department of Edu-
cation Acquisition Regulation or the 
EDAR. References to the EDAR are 
made in the same manner as references 
to the FAR. See FAR 1.105–2(c). 

3401.105–3 Copies. 

Copies of the EDAR in the FEDERAL 
REGISTER and Code of Federal Regula-
tions (CFR) may be purchased from the 
Superintendent of Documents, Govern-
ment Printing Office (GPO), Wash-
ington, DC 20402. An electronic version 
of the EDAR is available for viewing 
at: http://www.ed.gov/policy/fund/reg/ 
clibrary/edar.html. 

VerDate Mar<15>2010 18:05 Nov 15, 2012 Jkt 226216 PO 00000 Frm 00143 Fmt 8010 Sfmt 8010 Q:\48\48V7.TXT ofr150 PsN: PC150



134 

48 CFR Ch. 34 (10–1–12 Edition) 3401.301 

Subpart 3401.3—Agency 
Acquisition Regulations 

3401.301 Policy. 
(a)(1) Subject to the authorities in 

FAR 1.301(c) and other statutory au-
thority, the Secretary of Education 
(Secretary) or delegate may issue or 
authorize the issuance of the EDAR. It 
implements or supplements the FAR 
and incorporates, together with the 
FAR, Department policies, procedures, 
contract clauses, solicitation provi-
sions, and forms that govern the con-
tracting process or otherwise control 
the relationship between the Agency, 
including its suborganizations, and 
contractors or prospective contractors. 
The Head of Contracting Activity 
(HCA) for FSA may issue supple-
mentary guidelines applicable to FSA. 

3401.303 Publication and codification. 
(a) The EDAR is issued as chapter 34 

of title 48 of the CFR. 
(1) The FAR numbering illustrations 

at FAR 1.105–2 apply to the EDAR. 

(2) The EDAR numbering system cor-
responds with the FAR numbering sys-
tem. An EDAR citation will include 
the prefix ‘‘34’’ prior to its cor-
responding FAR part citation; e.g., 
FAR 25.108–2 would have corresponding 
EDAR text numbered as EDAR 
3425.108–2. 

(3) Supplementary material for which 
there is no counterpart in the FAR will 
be codified with a suffix beginning with 
‘‘70’’ or, in cases of successive sections 
and subsections, will be numbered in 
the 70 series (i.e., 71–79). These 
supplementing sections and sub-
sections will appear to the closest cor-
responding FAR citation; e.g., FAR 16.4 
(Incentive Contracts) may be aug-
mented in the EDAR by citing EDAR 
3416.470 (Award Term) and FAR 16.403 
(Fixed-price incentive contracts) may 
be augmented in the EDAR by citing 
EDAR 3416.403–70 (Award fee contracts). 
(Note: These citations are for illus-
trative purposes only and may not ac-
tually appear in the published EDAR). 
For example: 

FAR Is implemented as Is augmented as 

15 ................................................... 3415 ............................................................... 3415.70 
15.1 ................................................ 3415.1 ............................................................ 3415.170 
15.101 ............................................ 3415.101 ........................................................ 3415.101–70 
15.101–1 ........................................ 3415.101–1 .................................................... 3415.101–1–70 
15.101–1(b) ................................... 3415.101–1(b) ............................................... 3415.101–1(b)(70) 
15.101–1(b)(1) ............................... 3415.101–1(b)(1) ........................................... 3415.101–1(b)(1)(70) 

(c) Activity-specific authority. Guid-
ance that is unique to an organization 
with HCA authority contains that ac-
tivity’s acronym directly preceding the 
cite. The following activity acronyms 
apply: 

FSA—Federal Student Aid. 

3401.304 Agency control and compli-
ance procedures. 

(a) The EDAR is issued for Depart-
ment acquisition guidance in accord-
ance with the policies stated in FAR 
1.301. The EDAR is subject to the same 
review procedures within the Depart-
ment as other regulations of the De-
partment. 

Subpart 3401.4—Deviations 

3401.401 Definition. 

A deviation from the EDAR has the 
same meaning as a deviation from the 
FAR. 

3401.403 Individual deviations. 

An individual deviation from the 
FAR or the EDAR must be approved by 
the Senior Procurement Executive 
(SPE). 

3401.404 Class deviations. 

A class deviation from the FAR or 
the EDAR must be approved by the 
Chief Acquisition Officer (CAO). 
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Subpart 3401.5—Agency and 
Public Participation 

3401.501 Solicitation of agency and 
public views. 

3401.501–2 Opportunity for public 
comments. 

Unless the Secretary approves an ex-
ception, the Department issues the 
EDAR, including any amendments to 
the EDAR, in accordance with the pro-
cedures for public participation in 5 
U.S.C. 553. Comments on proposed De-
partment notices of proposed rule-
making may be made at http:// 
www.regulations.gov. 

Subpart 3401.6—Career Develop-
ment, Contracting Authority, 
and Responsibilities 

3401.601 General. 
(a) Contracting authority is vested in 

the Secretary. The Secretary has dele-
gated this authority to the CAO. The 
Secretary has also delegated con-
tracting authority to the SPE, giving 
the SPE broad authority to perform 
functions dealing with the manage-
ment direction of the entire Depart-
ment’s procurement system, including 
implementation of its unique procure-
ment policies, regulations, and stand-
ards. Limitations to the extent of this 
authority and successive delegations 
are set forth in the respective memo-
randums of delegations. 

3401.602–3 Ratification of unauthor-
ized commitments. 

(a) Definitions. As used in this sub-
part, commitment includes issuance of 
letters of intent and arrangements for 
free vendor services or use of equip-
ment with the promise or the appear-
ance of commitment that a contract, 
modification, or order will, or may, be 
awarded. 

(b) Policy. 
(1) The HCA or Chief of the Con-

tracting Office may, or may not, later 
ratify unauthorized commitments 
made by individuals without con-
tracting authority or by contracting 
officers acting in excess of the limits of 
their delegated authority. Law and reg-
ulation requires that only individuals 
acting within the scope of their author-

ity make acquisitions. Within the De-
partment, that authority vests solely 
with the Contracting Officer. Acquisi-
tions made by other than authorized 
personnel are matters of serious mis-
conduct. The employee may be held le-
gally and personally liable for the un-
authorized commitment. 

(2) Ratifications do not require con-
currence from legal counsel. 

(3) The person who made the unau-
thorized commitment must prepare the 
request for approval that must be sub-
mitted through the person’s manager 
to the approving official. 

(4) The Chief of the Contracting Of-
fice may review and sign or reject rati-
fication requests up to $25,000. 

(5) All other ratification requests 
must be reviewed and signed or re-
jected by the HCA. 

3401.670 Nomination and appointment 
of contracting officer’s representa-
tives (CORs). 

3401.670–1 General. 

(a) Program offices must nominate 
personnel for consideration of a COR 
appointment in accordance with the 
Department’s COR Policy Guide. 

(b) The contracting officer must de-
termine what, if any, duties will be del-
egated to a COR. 

(c) The contracting officer may ap-
point as many CORs as is deemed nec-
essary to support efficient contract ad-
ministration. 

(d) Only individuals with a written 
delegation of authority from a con-
tracting officer may act in any capac-
ity as a representative of that con-
tracting officer, including any alter-
nate, assistant, or back-up duties to 
the COR. 

(e) For all contracts in which an in-
formation technology system exists, 
the System Security Officer for that 
system will perform all responsibilities 
necessary for contractor access to the 
system. 

3401.670–2 Appointment. 

COR appointments must be in ac-
cordance with the Department’s COR 
Program Guide. 
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3401.670–3 Contract clause. 
Contracting officers must insert a 

clause substantially the same as the 
clause at 3452.201–70 (Contracting Offi-
cer’s Representative (COR)), in all so-
licitations and contracts for which a 
COR will be (or is) appointed. 

PART 3402—DEFINITIONS OF 
WORDS AND TERMS 

Subpart 3402.1—Definitions 

Sec. 
3402.101 Definitions. 
3402.101–70 Abbreviations and acronyms. 

Subpart 3402.2—Definitions Clause 

3402.201 Contract clause. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3402.1—Definitions 
3402.101 Definitions. 

As used in this chapter— 
Chief Acquisition Officer or CAO 

means the official responsible for mon-
itoring the agency’s acquisition activi-
ties, evaluating them based on applica-
ble performance measurements, in-
creasing the use of full and open com-
petition in agency acquisitions, mak-
ing acquisition decisions consistent 
with applicable laws, and establishing 
clear lines of authority, account-
ability, and responsibility for acquisi-
tion decision-making and developing 
and maintaining an acquisition career 
management program. 

Chief of the Contracting Office means 
an official serving in the contracting 
activity (CAM or FSA Acquisitions) as 
the manager of a group that awards 
and administers contracts for a prin-
cipal office of the Department. See also 
definition of Head of the Contracting Ac-
tivity or HCA below. 

Contracting Officer’s Representative or 
COR means the person representing the 
Federal government for the purpose of 
technical monitoring of contract per-
formance. The COR is not authorized 
to issue any instructions or directions 
that effect any increases or decreases 
in the scope of work or that would re-
sult in the increase or decrease of the 

cost or price of a contract or a change 
in the delivery dates or performance 
period of a contract. 

Department or ED means the United 
States Department of Education. 

Head of the Contracting Activity or 
HCA means those officials within the 
Department who have responsibility 
for and manage an acquisition organi-
zation and usually hold unlimited pro-
curement authority. The Director, Fed-
eral Student Aid Acquisitions, is the 
HCA for FSA. The Director, Contracts 
and Acquisitions Management (CAM), 
is the HCA for all other Departmental 
program offices and all boards, com-
missions, and councils under the man-
agement control of the Department. 

Performance-Based Organization or 
PBO is the office within the Depart-
ment that is mandated by Public Law 
105–244 to carry out Federal student as-
sistance or aid programs and report to 
Congress on an annual basis. It may 
also be referred to as ‘‘Federal Student 
Aid.’’ 

Senior Procurement Executive or SPE 
means the single agency official ap-
pointed as such by the head of the 
agency and delegated broad responsi-
bility for acquisition functions, includ-
ing issuing agency acquisition policy 
and reporting on acquisitions agency- 
wide. The SPE also acts as the official 
one level above the contracting officer 
when the HCA is acting as a con-
tracting officer. 

3402.101–70 Abbreviations and acro-
nyms. 

CAO—Chief Acquisition Officer. 
CO—Contracting Officer. 
COR—Contracting Officer’s Representative. 
FSA—Federal Student Aid. 
HCA—Head of the Contracting Activity. 
IPv6—Internet Protocol version 6. 
OMB—Office of Management and Budget. 
OSDBU—Office of Small and Disadvantaged 

Business Utilization. 
PBO—Performance-Based Organization (Fed-

eral Student Aid). 
RFP—Request for Proposal. 
SBA—Small Business Administration. 
SPE—Senior Procurement Executive. 

Subpart 3402.2—Definitions Clause 

3402.201 Contract clause. 
The contracting officer must insert 

the clause at 3452.202–1 (Definitions— 
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Department of Education) in all solici-
tations and contracts in which the 
clause at FAR 52.202–1 is required. 

PART 3403—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

Subpart 3403.1—Safeguards 

Sec. 
3403.101 Standards of conduct. 
3403.101–3 Agency regulations. 

Subpart 3403.2—Contractor Gratuities to 
Government Personnel 

3403.203 Reporting suspected violations of 
the Gratuities clause. 

Subpart 3403.3—Reports of Suspected 
Antitrust Violations 

3403.301 General. 

Subpart 3403.4—Contingent Fees 

3403.409 Misrepresentation or violations of 
the covenant against contingent fees. 

Subpart 3403.6—Contracts with Govern-
ment Employees or Organizations 
Owned or Controlled by Them 

3403.602 Exceptions. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3403.1—Safeguards 
3403.101 Standards of conduct. 

3403.101–3 Agency regulations. 
The Department’s regulations on 

standards of conduct and conflicts of 
interest are in 34 CFR part 73, Stand-
ards of Conduct. 

Subpart 3403.2—Contractor Gratu-
ities to Government Per-
sonnel 

3403.203 Reporting suspected viola-
tions of the Gratuities clause. 

(a) Suspected violations of the Gratu-
ities clause at FAR 52.203–3 must be re-

ported to the HCA in writing detailing 
the circumstances. 

(b) The HCA evaluates the report 
with the assistance of the Designated 
Agency Ethics Officer. If the HCA de-
termines that a violation may have oc-
curred, the HCA refers the report to 
the SPE for disposition. 

Subpart 3403.3—Reports of 
Suspected Antitrust Violations 

3403.301 General. 

Any Departmental personnel who 
have evidence of a suspected antitrust 
violation in an acquisition must— 

(1) Report that evidence through the 
HCA to the Office of the General Coun-
sel for referral to the Attorney Gen-
eral; and 

(2) Provide a copy of that evidence to 
the SPE. 

Subpart 3403.4—Contingent Fees 

3403.409 Misrepresentation or viola-
tions of the covenant against con-
tingent fees. 

Any Departmental personnel who 
suspect or have evidence of attempted 
or actual exercise of improper influ-
ence, misrepresentation of a contin-
gent fee arrangement, or other viola-
tion of the Covenant Against Contin-
gent Fees, must report the matter 
promptly in accordance with the proce-
dures in 3403.203. 

Subpart 3403.6—Contracts with 
Government Employees or 
Organizations Owned or Con-
trolled by Them 

3403.602 Exceptions. 

Exceptions under FAR 3.601 must be 
approved by the HCA. 

VerDate Mar<15>2010 18:05 Nov 15, 2012 Jkt 226216 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Q:\48\48V7.TXT ofr150 PsN: PC150



138 

SUBCHAPTER B—COMPETITION AND ACQUISITION 
PLANNING 

PART 3405—PUBLICIZING 
CONTRACT ACTIONS 

Subpart 3405.2—Synopses of Proposed 
Contract Actions 

Sec. 
3405.202 Exceptions. 
3405.203 Publicizing and response time. 
3405.205 Special situations. 
3405.207 Preparation and transmittal of syn-

opses. 
3405.270 Notices to perform market surveys. 

Subpart 3405.5—Paid Advertisements 

3405.502 Authority. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3405.2—Synopses of 
Proposed Contract Actions 

3405.202 Exceptions. 
(a)(15) FSA—Issuance of a synopsis is 

not required when the firm to be solic-
ited has previously provided a module 
for the system under a contract that 
contained cost, schedule, and perform-
ance goals and the contractor met 
those goals. 

3405.203 Publicizing and response 
time. 

(c) FSA—Notwithstanding other pro-
visions of the FAR, a bid or proposal 
due date of less than 30 days is per-
mitted after issuance of a synopsis for 
acquisitions for noncommercial items. 
However, if time permits, a bid or pro-
posal due date that affords potential 
offerors reasonable time to respond and 
fosters quality submissions should be 
established. 

3405.205 Special situations. 
(g) FSA—Module of a previously 

awarded system. Federal Student Aid 
must satisfy the publication require-
ments for sole source and competitive 
awards for a module of a previously 
awarded system by publishing a notice 
of intent on the governmentwide point 
of entry, not less than 30 days before 

issuing a solicitation. This notice is 
not required if a contractor who is to 
be solicited to submit an offer pre-
viously provided a module for the sys-
tem under a contract that contained 
cost, schedule, and performance goals, 
and the contractor met those goals. 

3405.207 Preparation and transmittal 
of synopses. 

(c) FSA—In Phase One of a Two- 
Phase Source Selection as described in 
3415.302–70, the contracting officer 
must publish a notice in accordance 
with FAR 5.2, except that the notice 
must include only the following: 

(1) Notification that the procurement 
will be conducted using the specific 
procedures included in 3415.302–70. 

(2) A general notice of the scope or 
purpose of the procurement that pro-
vides sufficient information for sources 
to make informed business decisions 
regarding whether to participate in the 
procurement. 

(3) A description of the basis on 
which potential sources are to be se-
lected to submit offers in the second 
phase. 

(4) A description of the information 
that is to be required to be submitted 
if the request for information is made 
separate from the notice. 

(5) Any other information that the 
contracting officer deems is appro-
priate. 

(h) FSA—When modular contracting 
authority is being utilized, the notice 
must invite comments and support if it 
is believed that modular contracting is 
not suited for the requirement being 
procured. 

3405.270 Notices to perform market 
surveys. 

(a) If a sole source contract is antici-
pated, the issuance of a notice of a pro-
posed contract action that is detailed 
enough to permit the submission of 
meaningful responses and the subse-
quent evaluation of the responses by 
the Federal government constitutes an 
acceptable market survey. 

(b) The notice must include— 
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(1) A clear statement of the supplies 
or services to be procured; 

(2) Any capabilities or experience re-
quired of a contractor and any other 
factor relevant to those requirements; 

(3) A statement that all responsible 
sources submitting a proposal, bid, or 
quotation must be considered; 

(4) Name, business address, and phone 
number of the Contracting Officer; and 

(5) Justification for a sole source and 
the identity of that source. 

Subpart 3405.5—Paid 
Advertisements 

3405.502 Authority. 
Authority to approve publication of 

paid advertisements in newspapers is 
delegated to the HCA. 

PART 3406—COMPETITION 
REQUIREMENTS 

Sec. 
3406.001 Applicability. 

Subpart 3406.3—Other Than Full and Open 
Competition 

3406.302–5 Authorized or required by statute. 

Subpart 3406.5—Competition Advocates 

3406.501 Requirement. 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(a) 
and (b); and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

3406.001 Applicability. 
(b) FSA—This part does not apply to 

proposed contracts and contracts 
awarded based on other than full and 
open competition when the conditions 
for successive systems modules set 
forth in 3417.70 are utilized. 

Subpart 3406.3—Other Than Full 
and Open Competition 

3406.302–5 Authorized or required by 
statute. 

(a) Authority. 
(1) Citations: 20 U.S.C. 1018a. 
(2) Noncompetitive awards of succes-

sive modules for systems are permitted 
when the conditions set forth in 3417.70 
are met. 

Subpart 3406.5—Competition 
Advocates 

3406.501 Requirement. 

The Competition Advocate for the 
Department is the Deputy Director, 
Contracts and Acquisitions Manage-
ment. 

PART 3408—REQUIRED SOURCES 
OF SUPPLIES AND SERVICES 

Subpart 3408.8—Acquisition of Printing and 
Related Supplies 

Sec. 
3408.870 Printing clause. 
3408.871 Paperwork reduction. 

AUTHORITY: 5 U.S.C. 301, unless otherwise 
noted. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3408.8—Acquisition of 
Printing and Related Supplies 

AUTHORITY: 44 U.S.C. 501. 

3408.870 Printing clause. 

The contracting officer must insert 
the clause at 3452.208–71 (Printing) in 
all solicitations and contracts other 
than purchase orders. 

3408.871 Paperwork reduction. 

The contracting officer must insert 
the clause at 3452.208–72 (Paperwork 
Reduction Act) in all solicitations and 
contracts in which the contractor will 
develop forms or documents for public 
use. 

PART 3409—CONTRACTOR 
QUALIFICATIONS 

Subpart 3409.4—Debarment, Suspension, 
and Ineligibility 

Sec. 
3409.400 Scope of subpart. 
3409.401 Applicability. 
3409.403 Definitions. 
3409.406 Debarment. 
3409.406–3 Procedures. 
3409.407 Suspension. 
3409.407–3 Procedures. 
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Subpart 3409.5—Organizational and 
Consultant Conflicts of Interest 

3409.502 Applicability. 
3409.503 Waiver. 
3409.506 Procedures. 
3409.507 Solicitation provision and contract 

clause. 
3409.507–1 Solicitation provision. 
3409.507–2 Contract clause. 
3409.570 Certification at or below the sim-

plified acquisition threshold. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3409.4—Debarment, 
Suspension, and Ineligibility 

3409.400 Scope of subpart. 
This subpart implements FAR sub-

part 9.4 by detailing policies and proce-
dures governing the debarment and 
suspension of organizations and indi-
viduals from participating in ED con-
tracts and subcontracts. 

3409.401 Applicability. 
This subpart applies to all procure-

ment debarment and suspension ac-
tions initiated by ED. This subpart 
does not apply to nonprocurement de-
barment and suspension. 

3409.403 Definitions. 
The SPE is designated as the ‘‘debar-

ring official’’ and ‘‘suspending official’’ 
as defined in FAR 9.403 and is des-
ignated as the agency official author-
ized to make the decisions required in 
FAR 9.406 and FAR 9.407. 

3409.406 Debarment. 

3409.406–3 Procedures. 
(b) Decision making process. 
(1) Contractors proposed for debar-

ment may submit, in person, in writ-
ing, or through a representative, infor-
mation and argument in opposition to 
the proposed debarment. The con-
tractor must submit additional infor-
mation within 30 days of receipt of the 
notice of proposal to debar, as de-
scribed in FAR 9.406–3(c). 

(2) In actions not based upon a con-
viction or civil judgment, if the con-
tractor’s submission in opposition 
raises a genuine dispute over facts ma-
terial to the proposed debarment, the 

contractor may request a fact-finding 
conference. If the Debarring Official 
determines that there is a genuine dis-
pute of material fact, the Debarring Of-
ficial will conduct fact-finding and 
base the decision in accordance with 
FAR 9.406–3(b)(2) and (d)–(f). 

3409.407 Suspension. 

3409.407–3 Procedures. 
(b) Decision making process. 
(1) Contractors suspended in accord-

ance with FAR 9.407 may submit, in 
person, in writing, or through a rep-
resentative, information and argument 
in opposition to the suspension. The 
contractor must submit this informa-
tion and argument within 30 days of re-
ceipt of the notice of suspension, as de-
scribed in FAR 9.407–3(c). 

(2) In actions not based upon an in-
dictment, if the contractor’s submis-
sion in opposition raises a genuine dis-
pute over facts material to the suspen-
sion and if no determination has been 
made, on the basis of Department of 
Justice advice, that substantial inter-
ests of the Government in pending or 
contemplated legal proceedings based 
on the same facts as the suspension 
would be prejudiced, the contractor 
may request a fact-finding conference. 
The Suspending Official will conduct 
fact-finding and base the decision in 
accordance with FAR 9.407–3(b)(2) and 
(d) through (e). 

Subpart 3409.5—Organizational 
and Consultant Conflicts of In-
terest 

3409.502 Applicability. 
This subpart applies to all ED con-

tracts except contracts with other Fed-
eral agencies. However, this subpart 
applies to contracts with the Small 
Business Administration (SBA) under 
the 8(a) program. 

3409.503 Waiver. 
The HCA is designated as the official 

who may waive any general rule or pro-
cedure of FAR subpart 9.5 or of this 
subpart. 

3409.506 Procedures. 
(a) If the effects of a potential or ac-

tual conflict of interest cannot be 
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avoided, neutralized, or mitigated be-
fore award, the prospective contractor 
is not eligible for that award. If a po-
tential or actual conflict of interest is 
identified after award and the effects 
cannot be avoided, neutralized, or miti-
gated, ED will terminate the contract 
unless the HCA deems continued per-
formance to be in the best interest of 
the Federal government. 

(b) The HCA is designated as the offi-
cial to conduct reviews and make final 
decisions under FAR 9.506(b) and (c). 

3409.507 Solicitation provision and 
contract clause. 

3409.507–1 Solicitation provision. 
The contracting officer must insert 

the provision in 3452.209–70 (Conflict of 
interest certification) in all solicita-
tions for services above the simplified 
acquisition threshold. 

3409.507–2 Contract clause. 
The contracting officer must insert 

the clause at 3452.209–71 (Conflict of in-
terest) in all contracts for services 
above the simplified acquisition 
threshold. The clause is applicable to 
each order for services over the sim-
plified acquisition threshold under task 
order contracts. 

3409.570 Certification at or below the 
simplified acquisition threshold. 

By accepting any contract, including 
orders against any Schedule or Govern-
ment-wide Acquisition Contract 
(GWAC), with the Department at or 
below the simplified acquisition 
threshold: 

(a) The contractor warrants that, to 
the best of the contractor’s knowledge 
and belief, there are no relevant facts 
or circumstances that would give rise 
to an organizational conflict of inter-
est, as defined in FAR subpart 2.1, or 
that the contractor has disclosed all 
such relevant information. 

(b) The contractor agrees that if an 
actual or potential organizational con-
flict of interest is discovered after 
award, the contractor will make an im-
mediate full disclosure in writing to 
the contracting officer. This disclosure 
must include a description of actions 
that the contractor has taken or pro-
poses to take, after consultation with 

the contracting officer, to avoid, miti-
gate, or neutralize the actual or poten-
tial conflict. 

(c) The contractor agrees that: 
(1) The Government may terminate 

this contract for convenience, in whole 
or in part, if such termination is nec-
essary to avoid an organizational con-
flict of interest. 

(2) The Government may terminate 
this contract for default or pursue 
other remedies permitted by law or 
this contract if the contractor was 
aware or should have been aware of a 
potential organizational conflict of in-
terest prior to award, or discovers or 
should have discovered an actual or po-
tential conflict after award, and does 
not disclose, or misrepresents, relevant 
information to the contracting officer 
regarding the conflict. 

(d) The contractor further agrees to 
insert provisions that substantially 
conform to the language of this sec-
tion, including this paragraph (d), in 
any subcontract or consultant agree-
ment hereunder. 

PART 3412—ACQUISITION OF 
COMMERCIAL ITEMS 

Subpart 3412.2—Special Requirements for 
the Acquisition of Commercial Items 

Sec. 
3412.203 Procedures for solicitation, evalua-

tion, and award. 

Subpart 3412.3—Solicitation Provisions and 
Contract Clauses for the Acquisition of 
Commercial Items 

3412.302 Tailoring of provisions and clauses 
for the acquisition of commercial items. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3412.2—Special Require-
ments for the Acquisition of 
Commercial Items 

3412.203 Procedures for solicitation, 
evaluation, and award. 

As specified in 3413.003, simplified ac-
quisition procedures for commercial 
items may be used without regard to 
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any dollar or timeframe limitations de-
scribed in FAR 13.5 when acquired by 
the FSA and used for its purposes. 

Subpart 3412.3—Solicitation Provi-
sions and Contract Clauses 
for the Acquisition of Com-
mercial Items 

3412.302 Tailoring of provisions and 
clauses for the acquisition of com-
mercial items. 

The HCA is authorized to approve 
waivers in accordance with FAR 
12.302(c). The approved waiver may be 
either for an individual contract or for 
a class of contracts for the specific 
item. The approved waiver and sup-
porting documentation must be incor-
porated into the contract file. 
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT 
TYPES 

PART 3413—SIMPLIFIED 
ACQUISITION PROCEDURES 

Sec. 
3413.000 Scope of part. 
3413.003 Policy. 

Subpart 3413.3—Simplified Acquisition 
Methods 

3413.303 Blanket purchase agreements 
(BPAs). 

3413.303–5 Purchases under BPAs. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

3413.000 Scope of part. 

3413.003 Policy. 
(c)(1)(iii) FSA—FSA may use sim-

plified acquisition procedures for com-
mercial items without regard to any 
dollar or timeframe limitations de-
scribed in FAR 13.5. 

(iv) FSA—FSA may use simplified 
acquisition procedures for non-com-
mercial items up to $1,000,000 when the 
acquisition is set aside for small busi-
nesses, pursuant to 3419.502. 

Subpart 3413.3—Simplified 
Acquisition Methods 

3413.303 Blanket purchase agreements 
(BPAs). 

3413.303–5 Purchases under BPAs. 
(b) Individual purchases under blan-

ket purchase agreements for commer-
cial items may exceed the simplified 
acquisition threshold but shall not ex-
ceed the threshold for the test program 
for certain commercial items in FAR 
13.500(a). 

PART 3414—SEALED BIDDING 

Subpart 3414.4—Opening of Bids and 
Award of Contract 

Sec. 
3414.407 Mistakes in bids. 
3414.407–3 Other mistakes disclosed before 

award. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3414.4—Opening of Bids 
and Award of Contract 

3414.407 Mistakes in bids. 

3414.407–3 Other mistakes disclosed 
before award. 

Authority is delegated to the HCA to 
make determinations under FAR 
14.407–3(a) through (d). 

PART 3415—CONTRACTING BY 
NEGOTIATION 

Subpart 3415.2—Solicitation and Receipt of 
Proposals and Information 

Sec. 
3415.209 Solicitation provisions and con-

tract clauses. 

Subpart 3415.3—Source Selection 

3415.302 Source selection objective. 
3415.302–70 Two-phase source selection. 

Subpart 3415.6—Unsolicited Proposals 

3415.605 Content of unsolicited proposals. 
3415.606 Agency procedures. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3415.2—Solicitation and 
Receipt of Proposals and In-
formation 

3415.209 Solicitation provisions and 
contract clauses. 

(a) The Freedom of Information Act 
(FOIA), 5 U.S.C. 552, may require ED to 
release data contained in an offeror’s 
proposal even if the offeror has identi-
fied the data as restricted in accord-
ance with the provision in FAR 52.215– 
1(e). The solicitation provision in 
3452.215–70 (Release of restricted data) 
informs offerors that ED is required to 
consider release of restricted data 
under FOIA and Executive Order 12600. 
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(b) The contracting officer must in-
sert the provision in 3452.215–70, in all 
solicitations that include a reference 
to FAR 52.215–1 (Instructions to 
Offerors—Competitive Acquisitions). 

Subpart 3415.3—Source Selection 

3415.302 Source selection objective. 

3415.302–70 Two-phase source selec-
tion. 

(a) FSA—May utilize a two-phase 
process to solicit offers and select a 
source for award. The contracting offi-
cer can choose to use this optional 
method of solicitation when deemed 
beneficial to the FSA in meeting its 
needs as a PBO. 

(b) Phase One. 
(1) The contracting officer must pub-

lish a notice in accordance with FAR 
5.2, except that the notice must include 
limited information as specified in 
3405.207. 

(2) Information Submitted by Offerors. 
Each offeror must submit basic infor-
mation such as the offeror’s qualifica-
tions, the proposed conceptual ap-
proach, costs likely to be associated 
with the approach, and past perform-
ance data, together with any addi-
tional information requested by the 
contracting officer. 

(3) Selection for participating in second 
phase. The contracting officer must se-
lect the offerors that are eligible to 
participate in the second phase of the 
process. The contracting officer must 
limit the number of the selected 
offerors to the number of sources that 
the contracting officer determines is 
appropriate and in the best interests of 
the Federal government. 

(c) Phase Two. 
(1) The contracting officer must con-

duct the second phase of the source se-
lection consistent with FAR 15.2 and 
15.3, except as provided by 3405.207. 

(2) Only sources selected in the first 
phase will be eligible to participate in 
the second phase. 

Subpart 3415.6—Unsolicited 
Proposals 

3415.605 Content of unsolicited pro-
posals. 

(d) Each unsolicited proposal must 
contain the following certification: 

UNSOLICITED PROPOSAL CERTIFICATION 
BY OFFEROR 

This is to certify, to the best of my 
knowledge and belief, that— 

a. This proposal has not been pre-
pared under Federal government super-
vision; 

b. The methods and approaches stat-
ed in the proposal were developed by 
this offeror; 

c. Any contact with employees of the 
Department of Education has been 
within the limits of appropriate ad-
vance guidance set forth in FAR 15.604; 
and 

d. No prior commitments were re-
ceived from Departmental employees 
regarding acceptance of this proposal. 
Date: 
llllllllllllllllllllllll

Organization: 
llllllllllllllllllllllll

Name: 
llllllllllllllllllllllll

Title: 
llllllllllllllllllllllll

(This certification must be signed by a re-
sponsible person authorized to enter into 
contracts on behalf of the organization.) 

3415.606 Agency procedures. 
(b)(1) The HCA or designee is the con-

tact point to coordinate the receipt, 
control, and handling of unsolicited 
proposals. 

(2) Offerors must direct unsolicited 
proposals to the HCA. 

PART 3416—TYPES OF CONTRACTS 

Subpart 3416.3—Cost-Reimbursement 
Contracts 

Sec. 
3416.303 Cost-sharing contracts. 
3416.307 Contract clauses. 

Subpart 3416.4—Incentive Contracts 

3416.402 Application of predetermined, for-
mula-type incentives. 

3416.402–2 Performance incentives. 
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3416.470 Award-term contracting. 

Subpart 3416.6—Time-and-Materials, 
Labor-Hour, and Letter Contracts 

3416.603 Letter contracts. 
3416.603–3 Limitations. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3416.3—Cost- 
Reimbursement Contracts 

3416.303 Cost-sharing contracts. 
(b) Application. Costs that are not re-

imbursed under a cost-sharing contract 
may not be charged to the Federal gov-
ernment under any other grant, con-
tract, cooperative agreement, or other 
arrangement. 

3416.307 Contract clauses. 
(a) If the clause at FAR 52.216–7 (Al-

lowable Cost and Payment) is used in a 
contract with a hospital, the con-
tracting officer must modify the clause 
by deleting the words ‘‘Subpart 31.2 of 
the Federal Acquisition Regulation 
(FAR)’’ from paragraph (a) and sub-
stituting ‘‘34 CFR part 74, Appendix E.’’ 

(b) The contracting officer must in-
sert the clause at 3452.216–70 (Addi-
tional cost principles) in all solicita-
tions of and resultant cost-reimburse-
ment contracts with nonprofit organi-
zations other than educational institu-
tions, hospitals, or organizations listed 
in Attachment C to Office of Manage-
ment and Budget Circular A–122. 

Subpart 3416.4—Incentive 
Contracts 

3416.402 Application of predeter-
mined, formula-type incentives. 

3416.402–2 Performance incentives. 
(b) Award-term contracting may be 

used for performance-based contracts 
or task orders. See 3416.470 for the defi-
nition of award-term contracting and im-
plementation guidelines. 

3416.470 Award-term contracting. 
(a) Definition. Award-term con-

tracting is a method, based upon a pre- 
determined plan in the contract, to ex-
tend the contract term for superior 

performance and to reduce the contract 
term for substandard or poor perform-
ance. 

(b) Applicability. A Contracting Offi-
cer may authorize use of an award- 
term incentive contract for acquisi-
tions where the quality of contractor 
performance is of a critical or highly 
important nature. The basic contract 
term may be extended on the basis of 
the Federal government’s determina-
tion of the excellence of the contrac-
tor’s performance. Additional periods 
of performance, which are referred to 
herein as ‘‘award terms,’’ are available 
for possible award to the contractor. 
As award term(s) are awarded, each ad-
ditional period of performance will im-
mediately follow the period of perform-
ance for which the award term was 
granted. The contract may end at the 
base period of performance if the Fed-
eral government determines that the 
contractor’s performance does not re-
flect a level of performance as de-
scribed in the award-term plan. Award- 
term periods may only be earned based 
on the evaluated quality of the per-
formance of the contractor. Meeting 
the terms of the contract is not jus-
tification to award an award-term pe-
riod. The use of an award-term plan 
does not exempt the contract from the 
requirements of FAR 17.207, with re-
spect to performing due diligence prior 
to extending a contract term. 

(c) Approvals. The Contracting Officer 
must justify the use of an award-term 
incentive contract in writing. The 
award-term plan approving official will 
be appointed by the HCA. 

(d) Disputes. The Federal government 
unilaterally makes all decisions re-
garding award-term evaluations, 
points, methodology used to calculate 
points, and the degree of the contrac-
tor’s success. 

(e) Award-term limitations. 
(1) Award periods may be earned dur-

ing the base period of performance and 
each option period, except the last op-
tion period. Award-term periods may 
not be earned during the final option 
year of any contract. 

(2) Award-term periods may not ex-
ceed twelve months. 
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(3) The potential award-term periods 
will be priced, evaluated, and consid-
ered in the initial contract selection 
process. 

(f) Implementation of extensions or re-
duced contract terms. 

(1) An award term is contingent upon 
a continuing need for the supplies or 
services and the availability of funds. 
Award terms may be cancelled prior to 
the start of the period of performance 
at no cost to the Federal government if 
there is not a continued need or avail-
able funding. 

(2) The extension or reduction of the 
contract term is affected by a unilat-
eral contract modification. 

(3) Award-term periods occur after 
the period for which the award term 
was granted. Award-term periods effec-
tively move option periods to later 
contract performance periods. 

(4) Contractors have the right to de-
cline the award of an award-term pe-
riod. A contractor loses its ability to 
earn additional award terms if an 
earned Award-Term Period is declined. 

(5) Changes to the contract award- 
term plan must be mutually agreed 
upon. 

(g) Clause. Insert a clause substan-
tially the same as the clause at 
3452.216–71 (Award-term) in all solicita-
tions and resulting contracts where an 
award-term incentive contract is an-
ticipated. 

Subpart 3416.6—Time-and-Mate-
rials, Labor-Hour, and Letter 
Contracts 

3416.603 Letter contracts. 

3416.603–3 Limitations. 

If the HCA is to sign a letter contract 
as the contracting officer, the SPE 
signs the written determination under 
FAR 16.603–3. 

PART 3417—SPECIAL 
CONTRACTING METHODS 

Subpart 3417.2—Options 

Sec. 
3417.204 Contracts. 
3417.207 Exercise of options. 

Subpart 3417.5—Interagency Acquisitions 
Under the Economy Act 

3417.502 General. 

Subpart 3417.7—Modular Contracting 

3417.70 Modular contracting. 

AUTHORITY: 31 U.S.C. 1535 and 20 U.S.C. 
1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3417.2—Options 

3417.204 Contracts. 

(e) Except as otherwise provided by 
law, contract periods that exceed the 
five-year limitation specified in FAR 
17.204(e) must be approved by— 

(1) The HCA for individual contracts; 
or 

(2) The SPE for classes of contracts. 

3417.207 Exercise of options. 

If a contract provision allows an op-
tion to be exercised within a specified 
timeframe after funds become avail-
able, it must also specify that the date 
on which funds ‘‘become available’’ is 
the actual date funds become available 
to the contracting officer for obliga-
tion. 

(f)(2) The Federal government may 
accept price reductions offered by con-
tractors at any time during contract 
performance. Acceptance of price re-
ductions offered by contractors will 
not be considered renegotiations as 
identified in this subpart if they were 
not initiated or requested by the Fed-
eral government. 

Subpart 3417.5—Interagency Ac-
quisitions Under the Economy 
Act 

3417.502 General. 

No other Federal department or 
agency may purchase property or serv-
ices under contracts established or ad-
ministered by FSA unless the purchase 
is approved by SPE for the requesting 
Federal department or agency. 
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Subpart 3417.7—Modular 
Contracting 

3417.70 Modular contracting. 
(a) FSA—May incrementally conduct 

successive procurements of modules of 
overall systems. Each module must be 
useful in its own right or useful in 
combination with the earlier procure-
ment modules. Successive modules 
may be procured on a sole source basis 
under the following circumstances: 

(1) Competitive procedures are used 
for awarding the contract for the first 
system module; and 

(2) The solicitation for the first mod-
ule included the following: 

(i) A general description of the entire 
system that was sufficient to provide 
potential offerors with reasonable no-
tice of the general scope of future mod-
ules; 

(ii) Other sufficient information to 
enable offerors to make informed busi-
ness decisions to submit offers for the 
first module; and 

(iii) A statement that procedures, 
i.e., the sole source awarding of follow- 
on modules, could be used for the sub-
sequent awards. 
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 3419—SMALL BUSINESS 
PROGRAMS 

Subpart 3419.2—Policies 

Sec. 
3419.201 General policy. 
3419.201–70 Office of Small and Disadvan-

taged Business Utilization (OSDBU). 

Subpart 3419.5—Set-Asides for Small 
Business 

3419.502 Setting aside acquisitions. 
3419.502–4 Methods of conducting set-asides. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3419.2—Policies 
3419.201 General policy. 

3419.201–70 Office of Small and Dis-
advantaged Business Utilization 
(OSDBU). 

The Office of Small and Disadvan-
taged Business Utilization (OSDBU), 
Office of the Deputy Secretary, is re-
sponsible for facilitating the imple-
mentation of the Small Business Act, 
as described in FAR 19.201. The OSDBU 
develops rules, policy, procedures, and 
guidelines for the effective administra-
tion of ED’s small business program. 

Subpart 3419.5—Set-Asides for 
Small Business 

3419.502 Setting aside acquisitions. 

3419.502–4 Methods of conducting set- 
asides. 

(a) Simplified acquisition procedures 
as described in FAR Part 13 for the pro-
curement of noncommercial services 
for FSA requirements may be used 
under the following circumstances: 

(1) The procurement does not exceed 
$1,000,000; 

(2) The procurement is conducted as 
a small business set-aside pursuant to 
section 15(a) of the Small Business Act; 

(3) The price charged for supplies as-
sociated with the services are expected 
to be less than 20 percent of the total 
contract price; 

(4) The procurement is competitive; 
and 

(5) The procurement is not for con-
struction. 

PART 3422—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS 

Subpart 3422.10—Service Contract Act of 
1965, as Amended 

Sec. 
3422.1002 Statutory requirements. 
3422.1002–1 General. 

AUTHORITY: 5 U.S.C. 301 Subpart 3422.10— 
Service Contract Act of 1965, as Amended 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

3422.1002 Statutory requirements. 

3422.1002–1 General. 

Consistent with 29 CFR 4.145, Ex-
tended term contracts, the five-year 
limitation set forth in the Service Con-
tract Act of 1965, as amended (Service 
Contract Act), applies to each period of 
the contract individually, not the cu-
mulative period of base and option pe-
riods. Accordingly, no contract subject 
to the Service Contract Act issued by 
the Department of Education will have 
a base period or option period that ex-
ceeds five years. 

PART 3424—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION 

Subpart 3424.1—Protection of Individual 
Privacy 

Sec. 
3424.103 Procedures. 
3424.170 Protection of human subjects. 

Subpart 3424.2—Freedom of Information 
Act 

3424.201 Authority. 
3424.203 Policy. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 
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Subpart 3424.1—Protection of 
Individual Privacy 

3424.103 Procedures. 

(a) If the Privacy Act of 1974 (Privacy 
Act) applies to a contract, the con-
tracting officer must specify in the 
contract the disposition to be made of 
the system or systems of records upon 
completion of performance. For exam-
ple, the contract may require the con-
tractor to completely destroy the 
records, to remove personal identifiers, 
to turn the records over to ED, or to 
keep the records but take certain 
measures to keep the records confiden-
tial and protect the individual’s pri-
vacy. 

(b) If a notice of the system of 
records has not been published in the 
FEDERAL REGISTER, the contracting of-
ficer may proceed with the acquisition 
but must not award the contract until 
the notice is published, unless the con-
tracting officer determines, in writing, 
that portions of the contract may pro-
ceed without maintaining information 
subject to the Privacy Act. In this 
case, the contracting officer may— 

(1) Award the contract, authorizing 
performance only of those portions not 
subject to the Privacy Act; and 

(2) After the notice is published and 
effective, authorize performance of the 
remainder of the contract. 

3424.170 Protection of human subjects. 

In this subsection, ‘‘Research’’ means 
a systematic investigation, including 
research development, testing and 
evaluation, designed to develop or con-
tribute to generalizable knowledge. (34 
CFR 97.102(d)) Research is considered 
to involve human subjects when a re-
searcher obtains information about a 
living individual through intervention 
or interaction with the individual or 
obtains personally identifiable private 
information about an individual. Some 
categories of research are exempt 
under the regulations, and the exemp-
tions are in 34 CFR part 97. 

(a) The contracting officer must in-
sert the provision in 3452.224–71 (Notice 
about research activities involving 
human subjects) in any solicitation 
where a resultant contract will in-
clude, or is likely to include, research 

activities involving human subjects 
covered under 34 CFR part 97. 

(b) The contracting officer must in-
sert the clause at 3452.224–72 (Research 
activities involving human subjects) in 
any solicitation that includes the pro-
vision in 3452.224–71 (Notice about re-
search activities involving human sub-
jects) and in any resultant contract. 

Subpart 3424.2—Freedom of 
Information Act 

3424.201 Authority. 

The Department’s regulations imple-
menting the Freedom of Information 
Act, 5 U.S.C. 552, are in 34 CFR part 5. 

3424.203 Policy. 

(a) [Reserved] 
(b) The Department’s policy is to re-

lease all information incorporated into 
a contract and documents that result 
from the performance of a contract to 
the public under the Freedom of Infor-
mation Act. The release or withholding 
of documents requested will be made 
on a case-by-case basis. Contracting of-
ficers must advise offerors and prospec-
tive contractors of the possibility that 
their submissions may be released 
under the Freedom of Information Act, 
not withstanding any restrictions that 
are included at the time of proposal 
submission. A clause substantially the 
same as the clause at 3452.224–70 (Re-
lease of information under the Free-
dom of Information Act) must be in-
cluded in all solicitations and con-
tracts. 

PART 3425—FOREIGN 
ACQUISITION 

Subpart 3425.1—Buy American Act— 
Supplies 

Sec. 
3425.102 Exceptions. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 
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Subpart 3425.1—Buy American 
Act—Supplies 

3425.102 Exceptions. 
The HCA approves determinations 

under FAR 25.103(b)(2)(i). 
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS 

PART 3427—PATENTS, DATA, AND 
COPYRIGHTS 

Subpart 3427.4—Rights in Data and 
Copyrights 

Sec. 
3427.409 Solicitation provisions and con-

tract clauses. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3427.4—Rights in Data 
and Copyrights 

3427.409 Solicitation provisions and 
contract clauses. 

(a) The contracting officer must in-
sert the clause at 3452.227–70 (Publica-
tion and publicity) in all solicitations 
and contracts other than purchase or-
ders. 

(b) The contracting officer must in-
sert the clause at 3452.227–71 (Adver-
tising of awards) in all solicitations 
and contracts other than purchase or-
ders. 

(c) The contracting officer must in-
sert the clause at 3452.227–72 (Use and 
non-disclosure agreement) in all con-
tracts over the simplified acquisition 
threshold, and in contracts under the 
simplified acquisition threshold, as ap-
propriate. 

(d) The contracting officer must in-
sert the clause at 3452.227–73 (Limita-
tions on the use or disclosure of Gov-
ernment-furnished information marked 
with restrictive legends) in all con-
tracts of third party vendors who re-
quire access to Government-furnished 
information including other contrac-
tors’ technical data, proprietary infor-
mation, or software. 

PART 3428—BONDS AND 
INSURANCE 

Subpart 3428.3—Insurance 

Sec. 
3428.311 Solicitation provision and contract 

clause on liability insurance under cost- 
reimbursement contracts. 

3428.311–2 Contract clause. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3428.3—Insurance 

3428.311 Solicitation provision and 
contract clause on liability insur-
ance under cost-reimbursement 
contracts. 

3428.311–2 Contract clause. 

The contracting officer must insert 
the clause at 3452.228–70 (Required in-
surance) in all solicitations and result-
ant cost-reimbursement contracts. 

PART 3432—CONTRACT 
FINANCING 

Subpart 3432.4—Advance Payments for 
Non-Commercial Items 

Sec. 
3432.402 General. 
3432.407 Interest. 

Subpart 3432.7—Contract Funding 

3432.705 Contract clauses. 
3432.705–2 Clauses for limitation of cost or 

funds. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3432.4—Advance Pay-
ments for Non-Commercial 
Items 

3432.402 General. 

The HCA is delegated the authority 
to make determinations under FAR 
32.402(c)(1)(iii). This authority may not 
be redelegated. 

3432.407 Interest. 

The HCA is designated as the official 
who may authorize advance payments 
without interest under FAR 32.407(d). 
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Subpart 3432.7—Contract Funding 

3432.705 Contract clauses. 

3432.705–2 Clauses for limitation of 
cost or funds. 

(a) The contracting officer must in-
sert the clause at 3452.232–70 (Limita-
tion of cost or funds) in all solicita-
tions and contracts where a Limitation 
of cost or Limitation of funds clause is 
utilized. 

(b) The contracting officer must in-
sert the provision in 3452.232–71 (Incre-
mental funding) in a solicitation if a 
cost-reimbursement contract using in-
cremental funding is contemplated. 

PART 3433—PROTESTS, DISPUTES, 
AND APPEALS 

Subpart 3433.1—Protests 

Sec. 
3433.103 Protests to the agency. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3433.1—Protests 

3433.103 Protests to the agency. 
(f)(3) The contracting officer’s HCA 

must approve the justification or de-
termination to continue performance. 
The criteria in FAR 33.103(f)(3) must be 
followed in making the determination 
to award a contract before resolution 
of a protest. 
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 

PART 3437—SERVICE 
CONTRACTING 

Subpart 3437.1—Service Contracts— 
General 

Sec. 
3437.102 Policy. 
3437.170 Observance of administrative clo-

sures 

Subpart 3437.2—Advisory and Assistance 
Services 

3437.270 Services of consultants clauses. 

Subpart 3437.6—Performance-Based 
Acquisition 

3437.670 Contract type. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3437.1—Service 
Contracts—General 

3437.102 Policy. 

If a service contract requires one or 
more end items of supply, FAR Subpart 
37.1 and this subpart apply only to the 
required services. 

3437.170 Observance of administrative 
closures. 

The contracting officer must insert 
the clause at 3452.237–71 (Observance of 
administrative closures) in all solicita-
tions and contracts for services. 

Subpart 3437.2—Advisory and 
Assistance Services 

3437.270 Services of consultants 
clause. 

The contracting officer must insert 
the clause at 3452.237–70 (Services of 
consultants) in all solicitations and re-
sultant cost-reimbursement contracts 
that do not provide services to FSA. 

Subpart 3437.6—Performance- 
Based Acquisition 

3437.670 Contract type. 

Award-term contracting may be used 
for performance-based contracts and 
task orders that provide opportunities 
for significant improvements and bene-
fits to the Department. Use of award- 
term contracting must be approved in 
advance by the HCA. 

PART 3439—ACQUISITION OF 
INFORMATION TECHNOLOGY 

Subpart 3439.70—Department Require-
ments for Acquisition of Information 
Technology 

Sec. 
3439.701 Internet Protocol version 6. 
3439.702 Department security requirements. 
3439.703 Federal desktop core configuration 

(FDCC) compatibility. 

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3439.70—Department Re-
quirements for Acquisition of 
Information Technology 

3439.701 Internet Protocol version 6. 

The contracting officer must insert 
the clause at 3452.239–70 (Internet pro-
tocol version 6 (IPv6)) in all solicita-
tions and resulting contracts for hard-
ware and software. 

3439.702 Department security require-
ments. 

The contracting officer must include 
the solicitation provision in 3452.239–71 
(Notice to offerors of Department secu-
rity requirements) and the clause at 
3452.239–72 (Department security re-
quirements) when contractor employ-
ees will have access to Department- 
controlled facilities or space, or when 
the work (wherever located) involves 
the design, operation, repair, or main-
tenance of information systems and ac-
cess to sensitive but unclassified infor-
mation. 

VerDate Mar<15>2010 18:05 Nov 15, 2012 Jkt 226216 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Q:\48\48V7.TXT ofr150 PsN: PC150



154 

48 CFR Ch. 34 (10–1–12 Edition) 3439.703 

3439.703 Federal desktop core configu-
ration (FDCC) compatibility. 

The contracting officer must include 
the clause at 3452.239–73 (Federal desk-

top core configuration (FDCC) compat-
ibility) in all solicitations and con-
tracts where software will be devel-
oped, maintained, or operated on any 
system using the FDCC configuration. 
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SUBCHAPTER G—CONTRACT MANAGEMENT 

PART 3442—CONTRACT ADMINIS-
TRATION AND AUDIT SERVICES 

Subpart 3442.70—Contract Monitoring 

Sec. 
3442.7001 Litigation and claims clause. 
3442.7002 Delays. 

Subpart 3442.71—Accessibility of Meet-
ings, Conferences, and Seminars to 
Persons with Disabilities 

3442.7101 Policy and clause. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3442.70—Contract 
Monitoring 

3442.7001 Litigation and claims clause. 

The contracting officer must insert 
the clause at 3452.242–70 (Litigation and 
claims) in all solicitations and result-
ant cost-reimbursement contracts. 

3442.7002 Delays. 

The contracting officer must insert 
the clause at 3452.242–71 (Notice to the 
Government of delays) in all solicita-
tions and contracts other than pur-
chase orders. 

Subpart 3442.71—Accessibility of 
Meetings, Conferences, and 
Seminars to Persons with Dis-
abilities 

3442.7101 Policy and clause. 

(a) It is the policy of ED that all 
meetings, conferences, and seminars be 
accessible to persons with disabilities. 

(b) The contracting officer must in-
sert the clause at 3452.242–73 (Accessi-
bility of meetings, conferences, and 
seminars to persons with disabilities) 
in all solicitations and contracts. 

PART 3443—CONTRACT 
MODIFICATIONS 

Subpart 3443.1—General 

Sec. 
3443.107 Contract clause. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3443.1—General 

3443.107 Contract clause. 

The contracting officer must insert a 
clause substantially the same as 
3452.243–70 (Key personnel) in all solici-
tations and resultant cost-reimburse-
ment contracts in which it will be es-
sential for the contracting officer to be 
notified that a change of designated 
key personnel is to take place by the 
contractor. 

PART 3445—GOVERNMENT 
PROPERTY 

Subpart 3445.4—Contractor Use and Rental 
of Government Property 

Sec. 
3445.405 Contracts with foreign governments 

or international organizations. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3445.4—Contractor Use 
and Rental of Government 
Property 

3445.405 Contracts with foreign gov-
ernments or international organiza-
tions. 

Requests by, or for the benefit of, for-
eign governments or international or-
ganizations to use ED production and 
research property must be approved by 
the HCA. The HCA must determine the 
amount of cost to be recovered or rent-
al charged, if any, based on the facts 
and circumstances of each case. 
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PART 3447—TRANSPORTATION 

Subpart 3447.7—Foreign Travel 

Sec. 
3447.701 Foreign travel clause. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3447.7—Foreign Travel 

3447.701 Foreign travel clause. 
The contracting officer must insert 

the clause at 3452.247–70 (Foreign trav-
el) in all solicitations and resultant 
cost-reimbursement contracts. 
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SUBCHAPTER H—CLAUSES AND FORMS 

PART 3452—SOLICITATION PROVI-
SIONS AND CONTRACT 
CLAUSES 

Subpart 3452.2—Text of Provisions and 
Clauses 

Sec. 
3452.201–70 Contracting Officer’s Represent-

ative (COR). 
3452.202–1 Definitions—Department of Edu-

cation. 
3452.208–71 Printing. 
3452.208–72 Paperwork Reduction Act. 
3452.209–70 Conflict of interest. certifi-

cation. 
3452.209–71 Conflict of interest. 
3452.215–70 Release of restricted data. 
3452.216–70 Additional cost principles. 
3452.216–71 Award-Term. 
3452.224–70 Release of information under the 

Freedom of Information Act. 
3452.224–71 Notice about research activities 

involving human subjects. 
3452.224–72 Research activities involving 

human subjects. 
3452.227–70 Publication and publicity. 
3452.227–71 Advertising of awards. 
3452.227–72 Use and non-disclosure agree-

ment. 
3452.227–73 Limitations on the use or disclo-

sure of Government-furnished informa-
tion marked with restrictive legends. 

3452.228–70 Required insurance. 
3452.232–70 Limitation of cost or funds. 
3452.232–71 Incremental funding. 
3452.237–70 Services of consultants. 
3452.237–71 Observance of administrative 

closures. 
3452.239–70 Internet protocol version 6 

(IPv6). 
3452.239–71 Notice to offerors of Department 

security requirements. 
3452.239–72 Department security require-

ments. 
3452.239–73 Federal desktop core configura-

tion (FDCC) compatibility. 
3452.242–70 Litigation and claims. 
3452.242–71 Notice to the Government of 

delays. 
3452.242–73 Accessibility of meetings, con-

ferences, and seminars to persons with 
disabilities. 

3452.243–70 Key personnel. 
3452.247–70 Foreign travel. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 12796, Mar. 8, 2011, unless 
otherwise noted. 

Subpart 3452.2—Text of Provisions 
and Clauses 

3452.201–70 Contracting Officer’s Rep-
resentative (COR). 

As prescribed in 3401.670–3, insert a 
clause substantially the same as: 

CONTRACTING OFFICER′S REPRESENTATIVE 
(COR) (MAR 2011) 

(a) The Contracting Officer’s Representa-
tive (COR) is responsible for the technical as-
pects of the project, technical liaison with 
the contractor, and any other responsibil-
ities that are specified in the contract. These 
responsibilities include inspecting all 
deliverables, including reports, and recom-
mending acceptance or rejection to the con-
tracting officer. 

(b) The COR is not authorized to make any 
commitments or otherwise obligate the Gov-
ernment or authorize any changes that af-
fect the contract price, terms, or conditions. 
Any contractor requests for changes shall be 
submitted in writing directly to the con-
tracting officer or through the COR. No such 
changes shall be made without the written 
authorization of the contracting officer. 

(c) The COR’s name and contact informa-
tion: 

(d) The COR may be changed by the Gov-
ernment at any time, but notification of the 
change, including the name and address of 
the successor COR, will be provided to the 
contractor by the contracting officer in writ-
ing. 

(End of clause) 

3452.202–1 Definitions—Department of 
Education. 

As prescribed in 3402.201, insert the 
following clause in solicitations and 
contracts in which the clause at FAR 
52.202–1 is required. 

DEFINITIONS—DEPARTMENT OF EDUCATION 
(MAR 2011) 

(a) The definitions at FAR 2.101 are ap-
pended with those contained in Education 
Department Acquisition Regulations (EDAR) 
3402.101. 

(b) The EDAR is available via the Internet 
at http://www.ed.gov/policy/fund/reg/clibrary/ 
edar.html. 
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(End of clause) 

3452.208–71 Printing. 
As prescribed in 3408.870, insert the 

following clause in all solicitations and 
contracts other than purchase orders: 

PRINTING (MAR 2011) 

Unless otherwise specified in this contract, 
the contractor shall not engage in, nor sub-
contract for, any printing (as that term is 
defined in Title I of the Government Print-
ing and Binding Regulations in effect on the 
effective date of this contract) in connection 
with the performance of work under this 
contract; except that performance involving 
the duplication of fewer than 5,000 units of 
any one page, or fewer than 25,000 units in 
the aggregate of multiple pages, shall not be 
deemed to be printing. A unit is defined as 
one side of one sheet, one color only (with 
black counting as a color), with a maximum 
image size of 103⁄4 by 141⁄4 inches on a max-
imum paper size of 11 by 17 inches. Examples 
of counting the number of units: black plus 
one additional color on one side of one page 
counts as two units. Three colors (including 
black) on two sides of one page count as six 
units. 

(End of clause) 

3452.208–72 Paperwork Reduction Act. 
As prescribed in 3408.871, insert the 

following clause in all relevant solici-
tations and contracts: 

PAPERWORK REDUCTION ACT (MAR 2011) 

(a) The Paperwork Reduction Act of 1995 
applies to contractors that collect informa-
tion for use or disclosure by the Federal gov-
ernment. If the contractor will collect infor-
mation requiring answers to identical ques-
tions from 10 or more people, no plan, ques-
tionnaire, interview guide, or other similar 
device for collecting information may be 
used without first obtaining clearance from 
the Chief Acquisition Officer (CAO) or the 
CAO’s designee within the Department of 
Education (ED) and the Office of Manage-
ment and Budget (OMB). Contractors and 
Contracting Officers’ Representatives shall 
be guided by the provisions of 5 CFR part 
1320, Controlling Paperwork Burdens on the 
Public, and should seek the advice of the De-
partment’s Paperwork Clearance Officer to 
determine the procedures for acquiring CAO 
and OMB clearance. 

(b) The contractor shall obtain the re-
quired clearances through the Contracting 
Officer’s Representative before expending 
any funds or making public contacts for the 
collection of information described in para-
graph (a) of this clause. The authority to ex-
pend funds and proceed with the collection 

shall be in writing by the contracting officer. 
The contractor must plan at least 120 days 
for CAO and OMB clearance. Excessive delay 
caused by the Government that arises out of 
causes beyond the control and without the 
fault or negligence of the contractor will be 
considered in accordance with the Excusable 
Delays or Default clause of this contract. 

(End of clause) 

3452.209–70 Conflict of interest certifi-
cation. 

As prescribed in 3409.507–1, insert the 
following provision in all solicitations 
anticipated to result in contract ac-
tions for services above the simplified 
acquisition threshold: 

CONFLICT OF INTEREST CERTIFICATION (MAR 
2011) 

(a)(1) The contractor, subcontractor, em-
ployee, or consultant, by signing the form in 
this clause, certifies that, to the best of its 
knowledge and belief, there are no relevant 
facts or circumstances that could give rise to 
an organizational or personal conflict of in-
terest, (see FAR Subpart 9.5 for organiza-
tional conflicts of interest) (or apparent con-
flict of interest), for the organization or any 
of its staff, and that the contractor, subcon-
tractor, employee, or consultant has dis-
closed all such relevant information if such a 
conflict of interest appears to exist to a rea-
sonable person with knowledge of the rel-
evant facts (or if such a person would ques-
tion the impartiality of the contractor, sub-
contractor, employee, or consultant). Con-
flicts may arise in the following situations: 

(i) Unequal access to information. A poten-
tial contractor, subcontractor, employee, or 
consultant has access to non-public informa-
tion through its performance on a govern-
ment contract. 

(ii) Biased ground rules. A potential con-
tractor, subcontractor, employee, or consult-
ant has worked, in one government contract, 
or program, on the basic structure or ground 
rules of another government contract. 

(iii) Impaired objectivity. A potential con-
tractor, subcontractor, employee, or consult-
ant, or member of their immediate family 
(spouse, parent, or child) has financial or 
other interests that would impair, or give 
the appearance of impairing, impartial judg-
ment in the evaluation of government pro-
grams, in offering advice or recommenda-
tions to the government, or in providing 
technical assistance or other services to re-
cipients of Federal funds as part of its con-
tractual responsibility. ‘‘Impaired objec-
tivity’’ includes but is not limited to the fol-
lowing situations that would cause a reason-
able person with knowledge of the relevant 
facts to question a person’s objectivity: 
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(A) Financial interests or reasonably fore-
seeable financial interests in or in connec-
tion with products, property, or services that 
may be purchased by an educational agency, 
a person, organization, or institution in the 
course of implementing any program admin-
istered by the Department; 

(B) Significant connections to teaching 
methodologies or approaches that might re-
quire or encourage the use of specific prod-
ucts, property, or services; or 

(C) Significant identification with peda-
gogical or philosophical viewpoints that 
might require or encourage the use of a spe-
cific curriculum, specific products, property, 
or services. 

(2) Offerors must provide the disclosure de-
scribed above on any actual or potential con-
flict of interest (or apparent conflict of in-
terest) regardless of their opinion that such 
a conflict or potential conflict (or apparent 
conflict of interest) would not impair their 
objectivity. 

(3) In a case in which an actual or poten-
tial conflict (or apparent conflict of interest) 
is disclosed, the Department will take appro-
priate actions to eliminate or address the ac-
tual or potential conflict, including but not 
limited to mitigating or neutralizing the 
conflict, when appropriate, through such 
means as ensuring a balance of views, disclo-
sure with the appropriate disclaimers, or by 
restricting or modifying the work to be per-
formed to avoid or reduce the conflict. In 
this clause, the term ‘‘potential conflict’’ 
means reasonably foreseeable conflict of in-
terest. 

(b) The contractor, subcontractor, em-
ployee, or consultant agrees that if ‘‘im-
paired objectivity’’, or an actual or potential 
conflict of interest (or apparent conflict of 
interest) is discovered after the award is 
made, it will make a full disclosure in writ-
ing to the contracting officer. This disclo-
sure shall include a description of actions 
that the contractor has taken or proposes to 
take to avoid, mitigate, or neutralize the ac-
tual or potential conflict (or apparent con-
flict of interest). 

(c) Remedies. The Government may termi-
nate this contract for convenience, in whole 
or in part, if it deems such termination nec-
essary to avoid the appearance of a conflict 
of interest. If the contractor was aware of a 
potential conflict of interest prior to award 
or discovered an actual or potential conflict 
after award and did not disclose or misrepre-
sented relevant information to the con-
tracting officer, the Government may termi-
nate the contract for default, or pursue such 
other remedies as may be permitted by law 
or this contract. These remedies include im-
prisonment for up to five years for violation 
of 18 U.S.C. 1001 and fines of up to $5000 for 
violation of 31 U.S.C. 3802. Further remedies 
include suspension or debarment from con-
tracting with the Federal government. The 

contractor may also be required to reim-
burse the Department for costs the Depart-
ment incurs arising from activities related 
to conflicts of interest. An example of such 
costs would be those incurred in processing 
Freedom of Information Act requests related 
to a conflict of interest. 

(d) In cases where remedies short of termi-
nation have been applied, the contractor, 
subcontractor, employee, or consultant 
agrees to eliminate the organizational con-
flict of interest, or mitigate it to the satis-
faction of the contracting officer. 

(e) The contractor further agrees to insert 
in any subcontract or consultant agreement 
hereunder, provisions that conform substan-
tially to the language of this clause, includ-
ing specific mention of potential remedies 
and this paragraph (e). 

(f) Conflict of Interest Certification. 
The offeror, [insert name of offeror], here-

by certifies that, to the best of its knowledge 
and belief, there are no present or currently 
planned interests (financial, contractual, or-
ganizational, or otherwise) relating to the 
work to be performed under the contract or 
task order resulting from Request for Pro-
posal No. [insert number] that would create 
any actual or potential conflict of interest 
(or apparent conflicts of interest) (including 
conflicts of interest for immediate family 
members: spouses, parents, children) that 
would impinge on its ability to render impar-
tial, technically sound, and objective assist-
ance or advice or result in it being given an 
unfair competitive advantage. In this clause, 
the term ‘‘potential conflict’’ means reason-
ably foreseeable conflict of interest. The of-
feror further certifies that it has and will 
continue to exercise due diligence in identi-
fying and removing or mitigating, to the 
Government’s satisfaction, such conflict of 
interest (or apparent conflict of interest). 

Offeror’s Name lllllllllllllll

RFP/Contract No. llllllllllllll

Signature llllllllllllllllll

Title lllllllllllllllllllll

Date lllllllllllllllllllll

(End of clause) 

3452.209–71 Conflict of interest. 
As prescribed in 3409.507–2, insert the 

following clause in all contracts for 
services above the simplified acquisi-
tion threshold: 

CONFLICT OF INTEREST (MAR 2011) 

(a)(1) The contractor, subcontractor, em-
ployee, or consultant, has certified that, to 
the best of its knowledge and belief, there 
are no relevant facts or circumstances that 
could give rise to an organizational or per-
sonal conflict of interest (see FAR Subpart 
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9.5 for organizational conflicts of interest) 
(or apparent conflict of interest) for the or-
ganization or any of its staff, and that the 
contractor, subcontractor, employee, or con-
sultant has disclosed all such relevant infor-
mation if such a conflict of interest appears 
to exist to a reasonable person with knowl-
edge of the relevant facts (or if such a person 
would question the impartiality of the con-
tractor, subcontractor, employee, or consult-
ant). Conflicts may arise in the following sit-
uations: 

(i) Unequal access to information—A poten-
tial contractor, subcontractor, employee, or 
consultant has access to non-public informa-
tion through its performance on a govern-
ment contract. 

(ii) Biased ground rules—A potential con-
tractor, subcontractor, employee, or consult-
ant has worked, in one government contract, 
or program, on the basic structure or ground 
rules of another government contract. 

(iii) Impaired objectivity—A potential con-
tractor, subcontractor, employee, or consult-
ant, or member of their immediate family 
(spouse, parent, or child) has financial or 
other interests that would impair, or give 
the appearance of impairing, impartial judg-
ment in the evaluation of government pro-
grams, in offering advice or recommenda-
tions to the government, or in providing 
technical assistance or other services to re-
cipients of Federal funds as part of its con-
tractual responsibility. ‘‘Impaired objec-
tivity’’ includes but is not limited to the fol-
lowing situations that would cause a reason-
able person with knowledge of the relevant 
facts to question a person’s objectivity: 

(A) Financial interests or reasonably fore-
seeable financial interests in or in connec-
tion with products, property, or services that 
may be purchased by an educational agency, 
a person, organization, or institution in the 
course of implementing any program admin-
istered by the Department; 

(B) Significant connections to teaching 
methodologies that might require or encour-
age the use of specific products, property, or 
services; or 

(C) Significant identification with peda-
gogical or philosophical viewpoints that 
might require or encourage the use of a spe-
cific curriculum, specific products, property, 
or services. 

(2) Offerors must provide the disclosure de-
scribed above on any actual or potential con-
flict (or apparent conflict of interest) of in-
terest regardless of their opinion that such a 
conflict or potential conflict (or apparent 
conflict of interest) would not impair their 
objectivity. 

(3) In a case in which an actual or poten-
tial conflict (or apparent conflict of interest) 
is disclosed, the Department will take appro-
priate actions to eliminate or address the ac-
tual or potential conflict (or apparent con-
flict of interest), including but not limited 

to mitigating or neutralizing the conflict, 
when appropriate, through such means as en-
suring a balance of views, disclosure with the 
appropriate disclaimers, or by restricting or 
modifying the work to be performed to avoid 
or reduce the conflict. In this clause, the 
term ‘‘potential conflict’’ means reasonably 
foreseeable conflict of interest. 

(b) The contractor, subcontractor, em-
ployee, or consultant agrees that if ‘‘im-
paired objectivity’’, or an actual or potential 
conflict of interest (or apparent conflict of 
interest) is discovered after the award is 
made, it will make a full disclosure in writ-
ing to the contracting officer. This disclo-
sure shall include a description of actions 
that the contractor has taken or proposes to 
take, after consultation with the contracting 
officer, to avoid, mitigate, or neutralize the 
actual or potential conflict (or apparent con-
flict of interest). 

(c) Remedies. The Government may termi-
nate this contract for convenience, in whole 
or in part, if it deems such termination nec-
essary to avoid the appearance of a conflict 
of interest. If the contractor was aware of a 
potential conflict of interest prior to award 
or discovered an actual or potential conflict 
(or apparent conflict of interest) after award 
and did not disclose or misrepresented rel-
evant information to the contracting officer, 
the Government may terminate the contract 
for default, or pursue such other remedies as 
may be permitted by law or this contract. 
These remedies include imprisonment for up 
to five years for violation of 18 U.S.C. 1001 
and fines of up to $5,000 for violation of 31 
U.S.C. 3802. Further remedies include suspen-
sion or debarment from contracting with the 
Federal government. The contractor may 
also be required to reimburse the Depart-
ment for costs the Department incurs arising 
from activities related to conflicts of inter-
est. An example of such costs would be those 
incurred in processing Freedom of Informa-
tion Act requests related to a conflict of in-
terest. 

(d) In cases where remedies short of termi-
nation have been applied, the contractor, 
subcontractor, employee, or consultant 
agrees to eliminate the organizational con-
flict of interest, or mitigate it to the satis-
faction of the contracting officer. 

(e) The contractor further agrees to insert 
in any subcontract or consultant agreement 
hereunder, provisions that conform substan-
tially to the language of this clause, includ-
ing specific mention of potential remedies 
and this paragraph (e). 

(End of clause) 

3452.215–70 Release of restricted data. 

As prescribed in 3415.209, insert the 
following provision in solicitations: 
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RELEASE OF RESTRICTED DATA (MAR 2011) 

(a) Offerors are hereby put on notice that 
regardless of their use of the legend set forth 
in FAR 52.215–1(e), Restriction on Disclosure 
and Use of Data, the Government may be re-
quired to release certain data contained in 
the proposal in response to a request for the 
data under the Freedom of Information Act 
(FOIA). The Government’s determination to 
withhold or disclose a record will be based 
upon the particular circumstance involving 
the data in question and whether the data 
may be exempted from disclosure under 
FOIA. In accordance with Executive Order 
12600 and to the extent permitted by law, the 
Government will notify the offeror before it 
releases restricted data. 

(b) By submitting a proposal or quotation 
in response to this solicitation: 

(1) The offeror acknowledges that the De-
partment may not be able to withhold or 
deny access to data requested pursuant to 
FOIA and that the Government’s FOIA offi-
cials shall make that determination; 

(2) The offeror agrees that the Government 
is not liable for disclosure if the Department 
has determined that disclosure is required by 
FOIA; 

(3) The offeror acknowledges that pro-
posals not resulting in a contract remain 
subject to FOIA; and 

(4) The offeror agrees that the Government 
is not liable for disclosure or use of un-
marked data and may use or disclose the 
data for any purpose, including the release of 
the information pursuant to requests under 
FOIA. 

(c) Offerors are cautioned that the Govern-
ment reserves the right to reject any pro-
posal submitted with: 

(1) A restrictive legend or statement dif-
fering in substance from the one required by 
the solicitation provision in FAR 52.215–1(e), 
Restriction on Disclosure and Use of Data, or 

(2) A statement taking exceptions to the 
terms of paragraphs (a) or (b) of this provi-
sion. 

(End of provision) 

3452.216–70 Additional cost principles. 
Insert the following clause in solici-

tations and contracts as prescribed in 
3416.307(b): 

ADDITIONAL COST PRINCIPLES (MAR 2011) 

(a) Bid and Proposal Costs. Bid and proposal 
costs are the immediate costs of preparing 
bids, proposals, and applications for poten-
tial Federal and non-Federal grants, con-
tracts, and other agreements, including the 
development of scientific, cost, and other 
data needed to support the bids, proposals, 
and applications. Bid and proposal costs of 
the current accounting period are allowable 

as indirect costs; bid and proposal costs of 
past accounting periods are unallowable as 
costs of the current period. However, if the 
organization’s established practice is to 
treat these costs by some other method, they 
may be accepted if they are found to be rea-
sonable and equitable. Bid and proposal costs 
do not include independent research and de-
velopment costs or pre-award costs. 

(b) Independent research and development 
costs. Independent research and development 
is research and development that is not 
sponsored by Federal and non-Federal 
grants, contracts, or other agreements. Inde-
pendent research and development shall be 
allocated its proportionate share of indirect 
costs on the same basis as the allocations of 
indirect costs of sponsored research and de-
velopment. The costs of independent re-
search and development, including its pro-
portionate share of indirect costs, are unal-
lowable. 

(End of clause) 

3452.216–71 Award-Term. 
As prescribed in 3416.470, insert a 

clause substantially the same as the 
following in all solicitations and con-
tracts where an award-term arrange-
ment is anticipated: 

AWARD–TERM (MAR 2011) 

(a) The initial [insert initial contract 
term] contract term or ordering period may 
be extended or reduced on the basis of con-
tractor performance, resulting in a contract 
term or an ordering period lasting at least 
[insert minimum contract term] years from 
the date of contract award, to a maximum of 
[insert maximum contract term] years after 
the date of contract award. 

(b) The contractor’s performance will be 
measured against stated standards by the 
performance monitors, who will report their 
findings to the Award Term Determining Of-
ficial (or Board). 

(c) Bilateral changes may be made to the 
award-term plan at any time. If agreement 
cannot be made within 60 days, the Govern-
ment reserves the right to make unilateral 
changes prior to the start of an award-term 
period. 

(d) The contractor will submit a brief writ-
ten self-evaluation of its performance within 
X days after the end of the evaluation pe-
riod. The self-evaluation report shall not ex-
ceed seven pages, and it may be considered in 
the Award Term Review Board’s (ATRB’s) 
(or Term Determining Official’s) evaluation 
of the contractor’s performance during this 
period. 

(e) The contract term or ordering period 
may be unilaterally modified to reflect the 
ATRB’s decision. If the contract term or or-
dering period has one year remaining, the 
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operation of the contract award-term feature 
will cease and the contract term or ordering 
period will not extend beyond the maximum 
term stated in the contract. 

(f) Award terms that have not begun may 
be cancelled (rather than terminated), 
should the need for the items or services no 
longer exists. No equitable adjustments to 
the contract price are applicable, as this is 
not the same procedure as a termination for 
convenience. 

(g) The decisions made by the ATRB or 
Term Determining Official may be made uni-
laterally. Alternate Dispute Resolution pro-
cedures shall be utilized when appropriate. 

(End of clause) 

3452.224–70 Release of information 
under the Freedom of Information 
Act. 

As prescribed in 3424.203, insert the 
following clause in solicitations and 
contracts. 

RELEASE OF INFORMATION UNDER THE 
FREEDOM OF INFORMATION ACT (MAR 2011) 

By entering into a contract with the De-
partment of Education, the contractor, with-
out regard to proprietary markings, ap-
proves the release of the entire contract and 
all related modifications and task orders in-
cluding, but not limited to: 

(1) Unit prices, including labor rates; 
(2) Statements of Work/Performance Work 

Statements generated by the contractor; 
(3) Performance requirements, including 

incentives, performance standards, quality 
levels, and service level agreements; 

(4) Reports, deliverables, and work prod-
ucts delivered in performance of the contract 
(including quality of service, performance 
against requirements/standards/service level 
agreements); 

(5) Any and all information, data, software, 
and related documentation first provided 
under the contract; 

(6) Proposals or portions of proposals in-
corporated by reference; and 

(7) Other terms and conditions. 

(End of clause) 

3452.224–71 Notice about research ac-
tivities involving human subjects. 

As prescribed in 3424.170, insert the 
following provision in any solicitation 
where a resultant contract will in-
clude, or is likely to include, research 
activities involving human subjects 
covered under 34 CFR part 97: 

NOTICE ABOUT RESEARCH ACTIVITIES 
INVOLVING HUMAN SUBJECTS (MAR 2011) 

(a) Applicable Regulations. In accordance 
with Department of Education regulations 
on the protection of human subjects, title 34, 
Code of Federal Regulations, part 97 (‘‘the 
regulations’’), the contractor, any sub-
contractors, and any other entities engaged 
in covered (nonexempt) research activities 
are required to establish and maintain proce-
dures for the protection of human subjects. 

(b) Definitions. (1) The regulations define 
research as ‘‘a systematic investigation, in-
cluding research development, testing and 
evaluation, designed to develop or contribute 
to generalizable knowledge.’’ (34 CFR 
97.102(d)). If an activity follows a deliberate 
plan designed to develop or contribute to 
generalizable knowledge, it is research. Re-
search includes activities that meet this def-
inition, whether or not they are conducted 
under a program considered research for 
other purposes. For example, some dem-
onstration and service programs may include 
research activities. 

(2) The regulations define a human subject 
as a living individual about whom an investi-
gator (whether professional or student) con-
ducting research obtains data through inter-
vention or interaction with the individual, 
or obtains identifiable private information. 
(34 CFR 97.102(f)). The definition of a human 
subject is met if an activity involves obtain-
ing— 

(i) Information about a living person by— 
(A) Manipulating that person’s environ-

ment, as might occur when a new instruc-
tional technique is tested; or 

(B) Communicating or interacting with the 
individual, as occurs with surveys and inter-
views; or 

(ii) Private information about a living per-
son in such a way that the information can 
be linked to that individual (the identity of 
the subject is or may be readily determined 
by the investigator or associated with the in-
formation). Private information includes in-
formation about behavior that occurs in a 
context in which an individual can reason-
ably expect that no observation or recording 
is taking place, and information that has 
been provided for specific purposes by an in-
dividual and that an individual can reason-
ably expect will not be made public (for ex-
ample, a school health record). 

(c) Exemptions. The regulations provide ex-
emptions from coverage for activities in 
which the only involvement of human sub-
jects will be in one or more of the categories 
set forth in 34 CFR 97.101(b)(1)–(6). However, 
if the research subjects are children, the ex-
emption at 34 CFR 97.101(b)(2) (i.e., research 
involving the use of educational tests, sur-
vey procedures, interview procedures or ob-
servation of public behavior) is modified by 
34 CFR 97.401(b), as explained in paragraph 
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(d) of this provision. Research studies that 
are conducted under a Federal statute that 
requires without exception that the con-
fidentiality of the personally identifiable in-
formation will be maintained throughout the 
research and thereafter, e.g., the Institute of 
Education Sciences confidentiality statute, 
20 U.S.C. 9573, are exempt under 34 CFR 
97.101(b)(3)(ii). 

(d) Children as research subjects. Paragraph 
(a) of 34 CFR 97.402 of the regulations defines 
children as ‘‘persons who have not attained 
the legal age for consent to treatments or 
procedures involved in the research, under 
the applicable law of the jurisdiction in 
which the research will be conducted.’’ Para-
graph (b) of 34 CFR 97.401 of the regulations 
provides that, if the research involves chil-
dren as subjects— 

(1) The exemption in 34 CFR 97.101(b)(2) 
does not apply to activities involving— 

(i) Survey or interview procedures involv-
ing children as subjects; or 

(ii) Observations of public behavior of chil-
dren in which the investigator or investiga-
tors will participate in the activities being 
observed. 

(2) The exemption in 34 CFR 97.101(b)(2) 
continues to apply, unmodified by 34 CFR 
97.401(b), to— 

(i) Educational tests; and 
(ii) Observations of public behavior in 

which the investigator or investigators will 
not participate in the activities being ob-
served. 

(e) Proposal Instructions. An offeror pro-
posing to do research that involves human 
subjects must provide information to the De-
partment on the proposed exempt and non-
exempt research activities. The offeror 
should submit this information as an attach-
ment to its technical proposal. No specific 
page limitation applies to this requirement, 
but the offeror should be brief and to the 
point. 

(1) For exempt research activities involv-
ing human subjects, the offeror should iden-
tify the exemption(s) that applies and pro-
vide sufficient information to allow the De-
partment to determine that the designated 
exemption(s) is appropriate. Normally, the 
narrative on the exemption(s) can be pro-
vided in one paragraph. 

(2) For nonexempt research activities in-
volving human subjects, the offeror must 
cover the following seven points in the infor-
mation it provides to the Department: 

(i) Human subjects’ involvement and charac-
teristics: Describe the characteristics of the 
subject population, including their antici-
pated number, age range, and health status. 
Identify the criteria for inclusion or exclu-
sion of any subpopulation. Explain the ra-
tionale for the involvement of special classes 
of subjects, such as children, children with 
disabilities, adults with disabilities, persons 
with mental disabilities, pregnant women, 

institutionalized individuals, or others who 
are likely to be vulnerable. 

(ii) Sources of materials: Identify the sources 
of research material obtained from or about 
individually identifiable living human sub-
jects in the form of specimens, records, or 
data. 

(iii) Recruitment and informed consent: De-
scribe plans for the recruitment of subjects 
and the consent procedures to be followed. 

(iv) Potential risks: Describe potential risks 
(physical, psychological, social, financial, 
legal, or other) and assess their likelihood 
and seriousness. Where appropriate, discuss 
alternative treatments and procedures that 
might be advantageous to the subjects. 

(v) Protection against risk: Describe the pro-
cedures for protecting against or minimizing 
potential risks, including risks to confiden-
tiality, and assess their likely effectiveness. 
Where appropriate, discuss provisions for en-
suring necessary medical or professional 
intervention in the event of adverse effects 
to the subjects. Also, where appropriate, de-
scribe the provisions for monitoring the data 
collected to ensure the safety of the subjects. 

(vi) Importance of knowledge to be gained: 
Discuss why the risks to the subjects are rea-
sonable in relation to the importance of the 
knowledge that may reasonably be expected 
to result. 

(vii) Collaborating sites: If research involv-
ing human subjects will take place at col-
laborating site(s), name the sites and briefly 
describe their involvement or role in the re-
search. Normally, the seven-point narrative 
can be provided in two pages or less. 

(3) If a reasonable potential exists that a 
need to conduct research involving human 
subjects may be identified after award of the 
contract and the offeror’s proposal contains 
no definite plans for such research, the offer-
or should briefly describe the circumstances 
and nature of the potential research involv-
ing human subjects. 

(f) Assurances and Certifications. (1) In ac-
cordance with the regulations and the terms 
of this provision, all contractors and sub-
contractors that will be engaged in covered 
human subjects research activities shall be 
required to comply with the requirements 
for Assurances and Institutional Review 
Board approvals, as set forth in the contract 
clause 3452.224–72 (Research activities involv-
ing human subjects). 

(2) The contracting officer reserves the 
right to require that the offeror have or 
apply for the assurance and provide docu-
mentation of Institutional Review Board 
(IRB) approval of the research prior to 
award. 

(g)(1) The regulations, and related informa-
tion on the protection of human research 
subjects, can be found on the Department’s 
protection of human subjects in research 
Web site: http://ed.gov/about/offices/list/ocfo/ 
humansub.html. 
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(2) Offerors may also contact the following 
office to obtain information about the regu-
lations for the protection of human subjects 
and related policies and guidelines: Protec-
tion of Human Subjects Coordinator, U.S. 
Department of Education, Office of the Chief 
Financial Officer, Financial Management 
Operations, 400 Maryland Avenue, SW., 
Washington, DC 20202–4331, Telephone: (202) 
245 8090. 

(End of provision) 

3452.224–72 Research activities involv-
ing human subjects. 

As prescribed in 3424.170, insert the 
following clause in any contract that 
includes research activities involving 
human subjects covered under 34 CFR 
part 97: 

RESEARCH ACTIVITIES INVOLVING HUMAN 
SUBJECTS (MAR 2011) 

(a) In accordance with Department of Edu-
cation regulations on the protection of 
human subjects in research, title 34, Code of 
Federal Regulations, part 97 (‘‘the regula-
tions’’), the contractor, any subcontractors, 
and any other entities engaged in covered 
(nonexempt) research activities are required 
to establish and maintain procedures for the 
protection of human subjects. The defini-
tions in 34 CFR 97.102 apply to this clause. As 
used in this clause, covered research means 
research involving human subjects that is 
not exempt under 34 CFR 97.101(b) and 
97.401(b). 

(b) If ED determines that proposed re-
search activities involving human subjects 
are covered (i.e., not exempt under the regu-
lations), the contracting officer or con-
tacting officer’s designee will require the 
contractor to apply for the Federal Wide As-
surance from the Office for Human Research 
Protections, U.S. Department of Health and 
Human Services, if the contractor does not 
already have one on file. The contracting of-
ficer will also require that the contractor ob-
tain and send to the Department documenta-
tion of Institutional Review Board (IRB) re-
view and approval of the research. 

(c) In accordance with 34 CFR part 97, all 
subcontractors and any legally separate en-
tity (neither owned nor operated by the con-
tractor) that will be engaged in covered re-
search activities under or related to this 
contract shall be required to comply with 
the requirements for assurances and IRB ap-
provals. The contractor must include the 
substance of this clause, including paragraph 
(c) of this clause, in all subcontracts, and 
must notify any other entities engaged in 
the covered research activities of their re-
sponsibility to comply with the regulations. 

(d) Under no condition shall the contractor 
conduct, or allow to be conducted, any cov-

ered research activity involving human sub-
jects prior to the Department’s receipt of the 
certification that the research has been re-
viewed and approved by the IRB. (34 CFR 
97.103(f).) No covered research involving 
human subjects shall be initiated under this 
contract until the contractor has provided 
the contracting officer (or the contracting 
officer’s designee) a properly completed cer-
tification form certifying IRB review and ap-
proval of the research activity, and the con-
tracting officer or designee has received the 
certification. This restriction applies to the 
activities of each participating entity. 

(e) In accordance with 34 CFR 97.109(e), an 
IRB must conduct continuing reviews of cov-
ered research activities at intervals appro-
priate to the degree of risk, but not less than 
once a year. Covered research activities that 
are expected to last one year or more are 
therefore subject to review by an IRB at 
least once a year. 

(1) For each covered activity under this 
contract that requires continuing review, 
the contractor shall submit an annual writ-
ten representation to the contracting officer 
(or the contracting officer’s designee) stat-
ing whether covered research activities have 
been reviewed and approved by an IRB with-
in the previous 12 months. The contractor 
may use the form titled ‘‘Protection of 
Human Subjects: Assurance Identification/ 
Certification/Declaration of Exemption’’ for 
this representation. For multi-institutional 
projects, the contractor shall provide this in-
formation on its behalf and on behalf of any 
other entity engaged in covered research ac-
tivities for which continuing IRB reviews are 
required. 

(2) If the IRB disapproves, suspends, termi-
nates, or requires modification of any cov-
ered research activities under this contract, 
the contractor shall immediately notify the 
contracting officer in writing of the IRB’s 
action. 

(f) The contractor shall bear full responsi-
bility for performing as safely as is feasible 
all activities under this contract involving 
the use of human subjects and for complying 
with all applicable regulations and require-
ments concerning human subjects. No one 
(neither the contractor, nor any subcon-
tractor, agent, or employee of the con-
tractor, nor any other person or organiza-
tion, institution, or group of any kind what-
soever) involved in the performance of such 
activities shall be deemed to constitute an 
agent or employee of the Department of Edu-
cation or of the Federal government with re-
spect to such activities. The contractor 
agrees to discharge its obligations, duties, 
and undertakings and the work pursuant 
thereto, whether requiring professional judg-
ment or otherwise, as an independent con-
tractor without imputing liability on the 
part of the Government for the acts of the 
contractor and its employees. 
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(g) Upon discovery of any noncompliance 
with any of the requirements or standards 
stated in paragraphs (b) and (c) of this 
clause, the contractor shall immediately 
correct the deficiency. If at any time during 
performance of this contract, the con-
tracting officer determines, in consultation 
with the Protection of Human Subjects Coor-
dinator, Office of the Chief Financial Officer, 
or the sponsoring office, that the contractor 
is not in compliance with any of the require-
ments or standards stated in paragraphs (b) 
and (c) of this clause, the contracting officer 
may immediately suspend, in whole or in 
part, work and further payments under this 
contract until the contractor corrects such 
noncompliance. Notice of the suspension 
may be communicated by telephone and con-
firmed in writing. 

(h) The Government may terminate this 
contract, in full or in part, for failure to 
fully comply with any regulation or require-
ment related to human subjects involved in 
research. Such termination may be in lieu of 
or in addition to suspension of work or pay-
ment. Nothing herein shall be construed to 
limit the Government’s right to terminate 
the contract for failure to fully comply with 
such requirements. 

(i) The regulations, and related informa-
tion on the protection of human research 
subjects, can be found on the Department’s 
protection of human subjects in research 
Web site: http://ed.gov/about/offices/list/ocfo/ 
humansub.html. 

Contractors may also contact the fol-
lowing office to obtain information about 
the regulations for the protection of human 
subjects and related policies and guidelines: 
Protection of Human Subjects Coordinator, 
U.S. Department of Education, Office of the 
Chief Financial Officer, Financial Manage-
ment Operations, 400 Maryland Avenue, SW., 
Washington, DC 20202–4331, Telephone: (202) 
245–8090. 

(End of clause) 

3452.227–70 Publication and publicity. 
As prescribed in 3427.409, insert the 

following clause in all solicitations and 
contracts other than purchase orders: 

PUBLICATION AND PUBLICITY (MAR 2011) 

(a) Unless otherwise specified in this con-
tract, the contractor is encouraged to pub-
lish and otherwise promote the results of its 
work under this contract. A copy of each ar-
ticle or work submitted by the contractor 
for publication shall be promptly sent to the 
contracting officer’s representative. The 
contractor shall also inform the representa-
tive when the article or work is published 
and furnish a copy in the published form. 

(b) The contractor shall acknowledge the 
support of the Department of Education in 

publicizing the work under this contract in 
any medium. This acknowledgement shall 
read substantially as follows: 

‘‘This project has been funded at least in 
part with Federal funds from the U.S. De-
partment of Education under contract num-
ber [Insert number]. The content of this pub-
lication does not necessarily reflect the 
views or policies of the U.S. Department of 
Education nor does mention of trade names, 
commercial products, or organizations imply 
endorsement by the U.S. Government.’’ 

(End of clause) 

3452.227–71 Advertising of awards. 
As prescribed in 3427.409, insert the 

following clause in all solicitations and 
contracts other than purchase orders: 

ADVERTISING OF AWARDS (MAR 2011) 

The contractor agrees not to refer to 
awards issued by, or products or services de-
livered to, the Department of Education in 
commercial advertising in such a manner as 
to state or imply that the product or service 
provided is endorsed by the Federal govern-
ment or is considered by the Federal govern-
ment to be superior to other products or 
services. 

(End of clause) 

3452.227–72 Use and Non-Disclosure 
Agreement. 

As prescribed in 3427.409, insert the 
following clause in all contracts over 
the simplified acquisition threshold, 
and in contracts under the simplified 
acquisition threshold as appropriate: 

USE AND NON-DISCLOSURE AGREEMENT (MAR 
2011) 

(a) Except as provided in paragraph (b) of 
this clause, proprietary data, technical data, 
or computer software delivered to the Gov-
ernment with restrictions on use, modifica-
tion, reproduction, release, performance, dis-
play, or disclosure may not be provided to 
third parties unless the intended recipient 
completes and signs the use and non-disclo-
sure agreement in paragraph (c) of this 
clause prior to release or disclosure of the 
data. 

(1) The specific conditions under which an 
intended recipient will be authorized to use, 
modify, reproduce, release, perform, display, 
or disclose proprietary data or technical 
data subject to limited rights, or computer 
software subject to restricted rights must be 
stipulated in an attachment to the use and 
non-disclosure agreement. 

(2) For an intended release, disclosure, or 
authorized use of proprietary data, technical 
data, or computer software subject to special 
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license rights, modify paragraph (c)(1)(iv) of 
this clause to enter the conditions, con-
sistent with the license requirements, gov-
erning the recipient’s obligations regarding 
use, modification, reproduction, release, per-
formance, display, or disclosure of the data 
or software. 

(b) The requirement for use and non-disclo-
sure agreements does not apply to Govern-
ment contractors that require access to a 
third party’s data or software for the per-
formance of a Government contract that 
contains the 3452.227–73 clause, Limitations 
on the use or disclosure of Government-fur-
nished information marked with restrictive 
legends. 

(c) The prescribed use and non-disclosure 
agreement is: 

USE AND NON-DISCLOSURE AGREEMENT 

The undersigned, [Insert Name], an author-
ized representative of the [Insert Company 
Name], (which is hereinafter referred to as 
the ‘‘recipient’’) requests the Government to 
provide the recipient with proprietary data, 
technical data, or computer software (here-
inafter referred to as ‘‘data’’) in which the 
Government’s use, modification, reproduc-
tion, release, performance, display, or disclo-
sure rights are restricted. Those data are 
identified in an attachment to this agree-
ment. In consideration for receiving such 
data, the recipient agrees to use the data 
strictly in accordance with this agreement. 

(1) The recipient shall— 
(i) Use, modify, reproduce, release, per-

form, display, or disclose data marked with 
Small Business Innovative Research (SBIR) 
data rights legends only for government pur-
poses and shall not do so for any commercial 
purpose. The recipient shall not release, per-
form, display, or disclose these data, without 
the express written permission of the con-
tractor whose name appears in the restric-
tive legend (the contractor), to any person 
other than its subcontractors or suppliers, or 
prospective subcontractors or suppliers, who 
require these data to submit offers for, or 
perform, contracts with the recipient. The 
recipient shall require its subcontractors or 
suppliers, or prospective subcontractors or 
suppliers, to sign a use and non-disclosure 
agreement prior to disclosing or releasing 
these data to such persons. Such an agree-
ment must be consistent with the terms of 
this agreement. 

(ii) Use, modify, reproduce, release, per-
form, display, or disclose proprietary data or 
technical data marked with limited rights 
legends only as specified in the attachment 
to this agreement. Release, performance, dis-
play, or disclosure to other persons is not au-
thorized unless specified in the attachment 
to this agreement or expressly permitted in 
writing by the contractor. 

(iii) Use computer software marked with 
restricted rights legends only in performance 

of contract number [insert contract number(s)]. 
The recipient shall not, for example, en-
hance, decompile, disassemble, or reverse en-
gineer the software; time share; or use a 
computer program with more than one com-
puter at a time. The recipient may not re-
lease, perform, display, or disclose such soft-
ware to others unless expressly permitted in 
writing by the licensor whose name appears 
in the restrictive legend. 

(iv) Use, modify, reproduce, release, per-
form, display, or disclose data marked with 
special license rights legends [To be com-
pleted by the contracting officer. See para-
graph (a)(2) of this clause. Omit if none of 
the data requested is marked with special li-
cense rights legends]. 

(2) The recipient agrees to adopt or estab-
lish operating procedures and physical secu-
rity measures designed to protect these data 
from inadvertent release or disclosure to un-
authorized third parties. 

(3) The recipient agrees to accept these 
data ‘‘as is’’ without any Government rep-
resentation as to suitability for intended use 
or warranty whatsoever. This disclaimer 
does not affect any obligation the Govern-
ment may have regarding data specified in a 
contract for the performance of that con-
tract. 

(4) The recipient may enter into any agree-
ment directly with the contractor with re-
spect to the use, modification, reproduction, 
release, performance, display, or disclosure 
of these data. 

(5) The recipient agrees to indemnify and 
hold harmless the Government, its agents, 
and employees from every claim or liability, 
including attorneys fees, court costs, and ex-
penses arising out of, or in any way related 
to, the misuse or unauthorized modification, 
reproduction, release, performance, display, 
or disclosure of data received from the Gov-
ernment with restrictive legends by the re-
cipient or any person to whom the recipient 
has released or disclosed the data. 

(6) The recipient is executing this agree-
ment for the benefit of the contractor. The 
contractor is a third party beneficiary of 
this agreement who, in addition to any other 
rights it may have, is intended to have the 
rights of direct action against the recipient 
or any other person to whom the recipient 
has released or disclosed the data, to seek 
damages from any breach of this agreement, 
or to otherwise enforce this agreement. 

(7) The recipient agrees to destroy these 
data, and all copies of the data in its posses-
sion, no later than 30 days after the date 
shown in paragraph (8) of this agreement, to 
have all persons to whom it released the data 
do so by that date, and to notify the con-
tractor that the data have been destroyed. 

(8) This agreement shall be effective for 
the period commencing with the recipient’s 
execution of this agreement and ending upon 
[Insert Date]. The obligations imposed by this 
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agreement shall survive the expiration or 
termination of the agreement. 

[Insert business name.] 
Recipient’s Business Name 
[Have representative sign.] 
Authorized Representative 
[Insert date.] 
Date 
[Insert name and title.] 
Representative’s Typed Name and Title 

(End of clause) 

3452.227–73 Limitations on the use or 
disclosure of Government-furnished 
information marked with restric-
tive legends. 

As prescribed in 3427.409, insert the 
following clause in all contracts of 
third party vendors who require access 
to Government-furnished information 
including other contractors’ technical 
data, proprietary information, or soft-
ware: 

LIMITATIONS ON THE USE OR DISCLOSURE OF 
GOVERNMENT-FURNISHED INFORMATION 
MARKED WITH RESTRICTIVE LEGENDS (MAR 
2011) 

(a) For contracts under which data are to 
be produced, furnished, or acquired, the 
terms limited rights and restricted rights are 
defined in the rights in data—general clause 
(FAR 52.227–14). 

(b) Proprietary data, technical data, or 
computer software provided to the con-
tractor as Government-furnished informa-
tion (GFI) under this contract may be sub-
ject to restrictions on use, modification, re-
production, release, performance, display, or 
further disclosure. 

(1) Proprietary data with legends that serve to 
restrict disclosure or use of data. The con-
tractor shall use, modify, reproduce, per-
form, or display proprietary data received 
from the Government with proprietary or re-
strictive legends only in the performance of 
this contract. The contractor shall not, 
without the express written permission of 
the party who owns the data, release, or dis-
close such data or software to any person. 

(2) GFI marked with limited or restricted 
rights legends. The contractor shall use, mod-
ify, reproduce, perform, or display technical 
data received from the Government with 
limited rights legends or computer software 
received with restricted rights legends only 
in the performance of this contract. The con-
tractor shall not, without the express writ-
ten permission of the party whose name ap-
pears in the legend, release or disclose such 
data or software to any person. 

(3) GFI marked with specially negotiated li-
cense rights legends. The contractor shall use, 
modify, reproduce, release, perform, or dis-

play proprietary data, technical data, or 
computer software received from the Gov-
ernment with specially negotiated license 
legends only as permitted in the license. 
Such data or software may not be released or 
disclosed to other persons unless permitted 
by the license and, prior to release or disclo-
sure, the intended recipient has completed 
the use and non-disclosure agreement. The 
contractor shall modify paragraph (c)(1)(iii) 
of the use and non-disclosure agreement 
(3452.227–72) to reflect the recipient’s obliga-
tions regarding use, modification, reproduc-
tion, release, performance, display, and dis-
closure of the data or software. 

(c) Indemnification and creation of third 
party beneficiary rights. 

(1) The contractor agrees to indemnify and 
hold harmless the Government, its agents, 
and employees from every claim or liability, 
including attorneys fees, court costs, and ex-
penses, arising out of, or in any way related 
to, the misuse or unauthorized modification, 
reproduction, release, performance, display, 
or disclosure of proprietary data, technical 
data, or computer software received from the 
Government with restrictive legends by the 
contractor or any person to whom the con-
tractor has released or disclosed such data or 
software. 

(2) The contractor agrees that the party 
whose name appears on the restrictive leg-
end, in addition to any other rights it may 
have, is a third party beneficiary who has 
the right of direct action against the con-
tractor, or any person to whom the con-
tractor has released or disclosed such data or 
software, for the unauthorized duplication, 
release, or disclosure of proprietary data, 
technical data, or computer software subject 
to restrictive legends. 

(End of clause) 

3452.228–70 Required insurance. 
As prescribed in 3428.311–2, insert the 

following clause in all solicitations and 
resultant cost-reimbursement con-
tracts: 

REQUIRED INSURANCE (MAR 2011) 

(a) The contractor shall procure and main-
tain such insurance as required by law or 
regulation, including but not limited to the 
requirements of FAR Subpart 28.3. Prior 
written approval of the contracting officer 
shall be required with respect to any insur-
ance policy, the premiums for which the con-
tractor proposes to treat as a direct cost 
under this contract, and with respect to any 
proposed qualified program of self-insurance. 
The terms of any other insurance policy 
shall be submitted to the contracting officer 
for approval upon request. 

(b) Unless otherwise authorized in writing 
by the contracting officer, the contractor 
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shall not procure or maintain for its own 
protection any insurance covering loss or de-
struction of, or damage to, Government 
property. 

(End of clause) 

3452.232–70 Limitation of cost or 
funds. 

The following clause shall be inserted 
in all contracts that include a Limita-
tion of cost or Limitation of funds 
clause in accordance with 3432.705–2: 

LIMITATION OF COST OR FUNDS (MAR 2011) 

(a) Under the circumstances in FAR 
32.704(a)(1), the contractor shall submit the 
following information in writing to the con-
tracting officer: 

(1) Name and address of the contractor. 
(2) Contract number and expiration date. 
(3) Contract items and amounts that will 

exceed the estimated cost of the contract or 
the limit of the funds allotted. 

(4) The elements of cost that changed from 
the original estimate (for example: labor, 
material, travel, overhead), furnished in the 
following order: 

(i) Original estimate. 
(ii) Costs incurred to date. 
(iii) Estimated cost to completion. 
(iv) Revised estimate. 
(v) Amount of adjustment. 
(5) The factors responsible for the increase. 
(6) The latest date by which funds must be 

available to the contractor to avoid delays in 
performance, work stoppage, or other im-
pairments. 

(b) A fixed fee provided in a contract may 
not be changed if a cost overrun is funded. 
Changes in a fixed fee may be made only to 
reflect changes in the scope of work that jus-
tify an increase or decrease in the fee. 

(End of clause) 

3452.232–71 Incremental funding. 
As prescribed in 3432.705–2, insert the 

following provision in solicitations if a 
cost-reimbursement contract using in-
cremental funding is contemplated: 

INCREMENTAL FUNDING (MAR 2011) 

Sufficient funds are not presently avail-
able to cover the total cost of the complete 
project described in this solicitation. How-
ever, it is the Government’s intention to ne-
gotiate and award a contract using the incre-
mental funding concepts described in the 
clause titled ‘‘Limitation of Funds’’ in FAR 
52.232–22. Under that clause, which will be in-
cluded in the resultant contract, initial 
funds will be obligated under the contract to 
cover an estimated base performance period. 
Additional funds are intended to be allotted 

to the contract by contract modification, up 
to and including the full estimated cost of 
the entire period of performance. This intent 
notwithstanding, the Government will not be 
obligated to reimburse the contractor for 
costs incurred in excess of the periodic allot-
ments, nor will the contractor be obligated 
to perform in excess of the amount allotted. 

(End of provision) 

3452.237–70 Services of consultants. 
As prescribed in 3437.270, insert the 

following clause in all solicitations and 
resultant cost-reimbursement con-
tracts that do not provide services to 
FSA: 

SERVICES OF CONSULTANTS (MAR 2011) 

Except as otherwise expressly provided 
elsewhere in this contract, and notwith-
standing the provisions of the clause of the 
contract entitled ‘‘Subcontracts’’ (FAR 
52.244–2), the prior written approval of the 
contracting officer shall be required— 

(a) If any employee of the contractor is to 
be paid as a ‘‘consultant’’ under this con-
tract; and 

(b)(1) For the utilization of the services of 
any consultant under this contract exceed-
ing the daily rate set forth elsewhere in this 
contract or, if no amount is set forth, $800, 
exclusive of travel costs, or if the services of 
any consultant under this contract will ex-
ceed 10 days in any calendar year. 

(2) If that contracting officer’s approval is 
required, the contractor shall obtain and fur-
nish to the contracting officer information 
concerning the need for the consultant serv-
ices and the reasonableness of the fee to be 
paid, including, but not limited to, whether 
fees to be paid to any consultant exceed the 
lowest fee charged by the consultant to oth-
ers for performing consultant services of a 
similar nature. 

(End of clause) 

3452.237–71 Observance of administra-
tive closures. 

As prescribed in 3437.170, insert the 
following clause in all solicitations and 
service contracts: 

OBSERVANCE OF ADMINISTRATIVE CLOSURES 
(MAR 2011) 

(a) The contract schedule identifies all 
Federal holidays that are observed under 
this contract. Contractor performance is re-
quired under this contract at all other times, 
and compensated absences are not extended 
due to administrative closures of Govern-
ment facilities and operations due to inclem-
ent weather, Presidential decree, or other 
administrative issuances where Government 
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personnel receive early dismissal instruc-
tions. 

(b) In cases of contract performance at a 
Government facility when the facility is 
closed, the vendor may arrange for perform-
ance to continue during the closure at the 
contractor’s site, if appropriate. 

(End of clause) 

3452.239–70 Internet protocol version 
6 (IPv6). 

As prescribed in 3439.701, insert the 
following clause in all solicitations and 
resulting contracts for hardware and 
software: 

INTERNET PROTOCOL VERSION 6 (MAR 2011) 

(a) Any system hardware, software, 
firmware, or networked component (voice, 
video, or data) developed, procured, or ac-
quired in support or performance of this con-
tract shall be capable of transmitting, re-
ceiving, processing, forwarding, and storing 
digital information across system bound-
aries utilizing system packets that are for-
matted in accordance with commercial 
standards of Internet protocol (IP) version 6 
(IPv6) as set forth in Internet Engineering 
Task Force (IETF) Request for Comments 
(RFC) 2460 and associated IPv6-related IETF 
RFC standards. In addition, this system 
shall maintain interoperability with IPv4 
systems and provide at least the same level 
of performance and reliability capabilities of 
IPv4 products. 

(b) Specifically, any new IP product or sys-
tem developed, acquired, or produced must— 

(1) Interoperate with both IPv6 and IPv4 
systems and products; and 

(2) Have available contractor/vendor IPv6 
technical support for development and im-
plementation and fielded product manage-
ment. 

(c) Any exceptions to the use of IPv6 re-
quire the agency’s CIO to give advance, writ-
ten approval. 

(End of clause) 

3452.239–71 Notice to offerors of De-
partment security requirements. 

As prescribed in 3439.702, include the 
following provision in solicitations 
when the offeror’s employees would 
have access to Department-controlled 
facilities or space, or when the work 
(wherever located) would involve the 
design, operation, repair, or mainte-
nance of information systems and ac-
cess to sensitive but unclassified infor-
mation: 

NOTICE TO OFFERORS OF DEPARTMENT 
SECURITY REQUIREMENTS (MAR 2011) 

(a) The offeror and any of its future sub-
contractors will have to comply with Depart-
ment security policy requirements as set 
forth in the ‘‘Bidder’s Security Package: Se-
curity Requirements for Contractors Doing 
Business with the Department of Education’’ 
at: http://www.ed.gov/fund/contract/about/ 
bsp.html. 

(b) All contractor employees must undergo 
personnel security screening if they will be 
employed for 30 days or more, in accordance 
with Departmental Directive OM:5–101, 
‘‘Contractor Employee Personnel Security 
Screenings,’’ available at: http://www.ed.gov/ 
fund/contract/about/acs/acsom5101.doc. 

(c) The offeror shall indicate the following 
employee positions it anticipates to employ 
in performance of this contract and their 
proposed risk levels based on the guidance 
provided in Appendix I of Departmental Di-
rective OM:5–101: 

High Risk (HR): [Specify HR positions.]. 
Moderate Risk (MR): [Specify MR posi-

tions.]. 
Low Risk (LR): [Specify LR positions.]. 
(d) In the event the Department disagrees 

with a proposed risk level assignment, the 
issue shall be subject to negotiation. How-
ever, if no agreement is reached, the Depart-
ment’s risk level assignment shall be used. 
The type of screening and the timing of the 
screening will depend upon the nature of the 
contractor position, the type of data to be 
accessed, and the type of information tech-
nology (IT) system access required. Per-
sonnel security screenings will be commen-
surate with the risk and magnitude of harm 
the individual could cause. 

(End of provision) 

3452.239–72 Department security re-
quirements. 

As prescribed in 3439.702, include the 
following clause in contracts when the 
contractor’s employees will have ac-
cess to Department-controlled facili-
ties or space, or when the work (wher-
ever located) would involve the design, 
operation, repair, or maintenance of in-
formation systems and access to sen-
sitive but unclassified information: 

DEPARTMENT SECURITY REQUIREMENTS (MAR 
2011) 

(a) The contractor and its subcontractors 
shall comply with Department security pol-
icy requirements as set forth in the ‘‘Bid-
der’s Security Package: Security Require-
ments for Contractors Doing Business with 
the Department of Education’’ at http:// 
www.ed.gov/fund/contract/about/bsp.html. 
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(b) The following are the contractor em-
ployee positions required under this contract 
and their designated risk levels: 

High Risk (HR): [Specify HR positions.] 
Moderate Risk (MR): [Specify MR posi-

tions.] 
Low Risk (LR): [Specify LR positions.] 
(c) All contractor employees must undergo 

personnel security screening if they will be 
employed for 30 days or more, in accordance 
with Departmental Directive OM:5–101, 
‘‘Contractor Employee Personnel Security 
Screenings.’’ The type of screening and the 
timing of the screening will depend upon the 
nature of the contractor position, the type of 
data to be accessed, and the type of informa-
tion technology (IT) system access required. 
Personnel security screenings will be com-
mensurate with the risk and magnitude of 
harm the individual could cause. 

(d) The contractor shall— 
(1) Ensure that all non-U.S. citizen con-

tractor employees are lawful permanent resi-
dents of the United States or have appro-
priate work authorization documents as re-
quired by the Department of Homeland Secu-
rity, Bureau of Immigration and Appeals, to 
work in the United States. 

(2) Ensure that no employees are assigned 
to high risk designated positions prior to a 
completed preliminary screening. 

(3) Submit all required personnel security 
forms to the contracting officer’s representa-
tive (COR) within 24 hours of an assignment 
to a Department contract and ensure that 
the forms are complete. 

(4) Ensure that no contractor employee is 
placed in a higher risk position than that for 
which he or she was previously approved, 
without the approval of the contracting offi-
cer or the COR, the Department personnel 
security officer, and the Department com-
puter security officer. 

(5) Ensure that all contractor employees 
occupying high-risk designated positions 
submit forms for reinvestigation every five 
years for the duration of the contract or if 
there is a break in service to a Department 
contract of 365 days or more. 

(6) Report to the COR all instances of indi-
viduals seeking to obtain unauthorized ac-
cess to any departmental IT system, or sen-
sitive but unclassified and/or Privacy Act 
protected information. 

(7) Report to the COR any information that 
raises an issue as to whether a contractor 
employee’s eligibility for continued employ-
ment or access to Department IT systems, or 
sensitive but unclassified and/or Privacy Act 
protected information, promotes the effi-
ciency of the service or violates the public 
trust. 

(8) Withdraw from consideration under the 
contract any employee receiving an unfavor-
able adjudication determination. 

(9) Officially notify each contractor em-
ployee if he or she will no longer work on a 
Department contract. 

(10) Abide by the requirements in Depart-
mental Directive OM:5–101, ‘‘Contractor Em-
ployee Personnel Security Screenings.’’ 

(e) Further information including defini-
tions of terms used in this clause and a list 
of required investigative forms for each risk 
designation are contained in Departmental 
Directive OM:5–101, ‘‘Contractor Employee 
Personnel Security Screenings’’ available at 
the Web site listed in the first paragraph of 
this clause. 

(f) Failure to comply with the contractor 
personnel security requirements may result 
in a termination of the contract for default. 

(End of clause) 

3452.239–73 Federal desktop core con-
figuration (FDCC) compatibility. 

As prescribed in 3439.703, insert the 
following clause in all solicitations and 
contracts where software will be devel-
oped, maintained, or operated on any 
system using the FDCC configuration: 

FEDERAL DESKTOP CORE CONFIGURATION 
(FDCC) COMPATIBILITY (MAR 2011) 

(a) (1) The provider of information tech-
nology shall certify applications are fully 
functional and operate correctly as intended 
on systems using the Federal desktop core 
configuration (FDCC). This includes Internet 
Explorer 7 configured to operate on Windows 
XP and Windows Vista (in Protected Mode 
on Vista). 

(2) For the Windows XP settings, see: http:// 
csrc.nist.gov/itsec/guidancelWinXP.html, and 
for the Windows Vista settings, see: http:// 
csrc.nist.gov/itsec/guidancelvista.html. 

(b) The standard installation, operation, 
maintenance, update, or patching of software 
shall not alter the configuration settings 
from the approved FDCC configuration. The 
information technology should also use the 
Windows Installer Service for installation to 
the default ‘‘program files’’ directory and 
should be able to silently install and 
uninstall. 

(c) Applications designed for normal end 
users shall run in the standard user context 
without elevated system administration 
privileges. 

(End of clause) 

3452.242–70 Litigation and claims. 

As prescribed in 3442.7001, insert the 
following clause in all solicitations and 
resultant cost-reimbursement con-
tracts: 
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LITIGATION AND CLAIMS (MAR 2011) 

(a) The contractor shall give the con-
tracting officer immediate notice in writing 
of— 

(1) Any legal action, filed against the con-
tractor arising out of the performance of this 
contract, including any proceeding before 
any administrative agency or court of law, 
and also including, but not limited to, the 
performance of any subcontract hereunder; 
and 

(2) Any claim against the contractor for 
cost that is allowable under the ‘‘allowable 
cost and payment’’ clause. 

(b) Except as otherwise directed by the 
contracting officer, the contractor shall im-
mediately furnish the contracting officer 
copies of all pertinent papers received under 
that action or claim. 

(c) If required by the contracting officer, 
the contractor shall— 

(1) Effect an assignment and subrogation 
in favor of the Government of all the con-
tractor’s rights and claims (except those 
against the Government) arising out of the 
action or claim against the contractor; and 

(2) Authorize the Government to settle or 
defend the action or claim and to represent 
the contractor in, or to take charge of, the 
action. 

(d) If the settlement or defense of an action 
or claim is undertaken by the Government, 
the contractor shall furnish all reasonable 
required assistance. However, if an action 
against the contractor is not covered by a 
policy of insurance, the contractor shall no-
tify the contracting officer and proceed with 
the defense of the action in good faith. 

(e) To the extent not in conflict with any 
applicable policy of insurance, the con-
tractor may, with the contracting officer’s 
approval, settle any such action or claim. 

(f)(1) The Government shall not be liable 
for the expense of defending any action or for 
any costs resulting from the loss thereof to 
the extent that the contractor would have 
been compensated by insurance that was re-
quired by law, regulation, contract clause, or 
other written direction of the contracting of-
ficer, but that the contractor failed to secure 
through its own fault or negligence. 

(2) In any event, unless otherwise expressly 
provided in this contract, the contractor 
shall not be reimbursed or indemnified by 
the Government for any cost or expense of li-
ability that the contractor may incur or be 
subject to by reason of any loss, injury, or 
damage, to the person or to real or personal 
property of any third parties as may arise 
from the performance of this contract. 

(End of clause) 

3452.242–71 Notice to the Government 
of delays. 

As prescribed in 3442.7002, insert the 
following clause in all solicitations and 
contracts other than purchase orders: 

NOTICE TO THE GOVERNMENT OF DELAYS 
(MAR 2011) 

The contractor shall notify the con-
tracting officer of any actual or potential 
situation, including but not limited to labor 
disputes, that delays or threatens to delay 
the timely performance of work under this 
contract. The contractor shall immediately 
give written notice thereof, including all rel-
evant information. 

(End of clause) 

3452.242–73 Accessibility of meetings, 
conferences, and seminars to per-
sons with disabilities. 

As prescribed in 3442.7101(b), insert 
the following clause in all solicitations 
and contracts: 

ACCESSIBILITY OF MEETINGS, CONFERENCES, 
AND SEMINARS TO PERSONS WITH DISABIL-
ITIES (MAR 2011) 

The contractor shall assure that any meet-
ing, conference, or seminar held pursuant to 
the contract will meet all applicable stand-
ards for accessibility to persons with disabil-
ities pursuant to section 504 of the Rehabili-
tation Act of 1973, as amended (29 U.S.C. 794) 
and any implementing regulations of the De-
partment. 

(End of clause) 

3452.243–70 Key personnel. 

As prescribed in 3443.107, insert a 
clause substantially the same as the 
following in all solicitations and re-
sultant cost-reimbursement contracts 
in which it will be essential for the 
contracting officer to be notified that a 
change of designated key personnel is 
to take place by the contractor: 

KEY PERSONNEL (MAR 2011) 

(a) The personnel designated as key per-
sonnel in this contract are considered to be 
essential to the work being performed here-
under. Prior to diverting any of the specified 
individuals to other programs, or otherwise 
substituting any other personnel for speci-
fied personnel, the contractor shall notify 
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the contracting officer reasonably in ad-
vance and shall submit justification (includ-
ing proposed substitutions) in sufficient de-
tail to permit evaluation of the impact on 
the contract effort. No diversion or substi-
tution shall be made by the contractor with-
out written consent of the contracting offi-
cer; provided, that the contracting officer 
may ratify a diversion or substitution in 
writing and that ratification shall constitute 
the consent of the contracting officer re-
quired by this clause. The contract shall be 
modified to reflect the addition or deletion 
of key personnel. 

(b) The following personnel have been iden-
tified as Key Personnel in the performance of 
this contract: 

Labor category Name 

[Insert category.] [Insert name.] 

(End of clause) 

3452.247–70 Foreign travel. 
As prescribed in 3447.701, insert the 

following clause in all solicitations and 
resultant cost-reimbursement con-
tracts: 

FOREIGN TRAVEL (MAR 2011) 

Foreign travel shall not be undertaken 
without the prior written approval of the 
contracting officer. As used in this clause, 
foreign travel means travel outside the Conti-
nental United States, as defined in the Fed-
eral Travel Regulation. Travel to non-for-
eign areas (including the States of Alaska 
and Hawaii, the Commonwealths of Puerto 
Rico, Guam and the Northern Mariana Is-
lands and the territories and possessions of 
the United States) is considered ‘‘foreign 
travel’’ for the purposes of this clause. 

(End of clause) 
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